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Preface 


This book stems from my belief that slavery was a central issue of the 
American founding. My goal is to explore how the first generation of lead¬ 
ers of the United States dealt with the profoundly important question of 
human bondage. Central to this book is the tension between the professed 
ideals of America, as stated in the Declaration of Independence, and the 
reality of early national America. 

Jefferson's words from the Declaration still ring true today. Americans 
continue to believe it is “self-evident" that we arc all “created equal” and 
arc “endowed" with the “unalienable Rights” of “Life, Liberty, and the 
Pursuit of Happiness.” American political debate in the 1990s, just as in the 
1790s, often focuses on how government may best help all Americans 
achieve these goals. 

But despite Jefferson's fine words and our belief in this credo, it is clear 
that liberty was not available to most African Americans at the time of the 
founding. In Chapters 5 and 6 of this book, I argue that Jefferson himself, 
who owned over 150 slaves when he wrote the Declaration, did not in fact 
believe that blacks were entitled to the same rights as other Americans. In 
other chapters I suggest that attempts to limit or undermine slavery in this 
period were weak and often ineffectual. 1 argue that the denial of the “bless¬ 
ings of liberty” to slaves profoundly affected the formation of the nation. 

In the two decades before the Civil War, the Garrisonian abolitionists 
argued that the Constitution was proslavery. Garrison himself called it “a 
Covenant with Death” and an “Agreement With Hell." I am convinced that 
the Garrisonians were correct in their analysis of the Constitution as a 
slaveholders' compact. I do not, however, believe that the Garrisonian re¬ 
sponse to that analysis was correct. They withdrew from politics to avoid 
the stain of working within an imperfect and morally corrupt system. Fortu¬ 
nately, not all antebellum northern opponents withdrew from politics. 
Some, like Salmon P. Chase, Charles Sumner, and Abraham Lincoln, were 
willing to participate in politics and challenge the nation to live up to its 
ideals. Through political success, constitutional change, and military vic¬ 
tory, the United States was eventually able to implement the important 
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ideals encapsulated in the Declaration of Independence. 

But even those who jumped into politics to fight slavery understood 
(even if for tactical reasons they would not publicly admit it) that the 
Constitution was both imperfect and tainted. As 1 argue in Chapter I, slav¬ 
ery permeated the debates of 1787 and, in the end, the slaveowners got 
substantially what they wanted: a Constitution that protected slavery Thus, 
from 1787 until the Missouri Compromise debates of 1819-20. the national 
government and important national leaders pursued policies that protected 
slavery. This should not surprise us. With the exception of real estate, 
slavery was the most valuable form of privately held property in the United 
States at the end of the Revolution. A number of slaveowners attended the 
Constitutional Convention. After the adoption of the Constitution, 
slaveowners dominated the executive branch. Moreover, the most important 
politician of the era—Thomas Jefferson, a slaveowner—while he feared the 
negative effects that slavery had on his society, he feared emancipation and 
the presence of free blacks even more. 

My exploration of these issues is neither enjoyable nor easy. The stain of 
racism and the legacy of slavery do not, after all, make pleasant reading. 
Nevertheless, we in the twentieth century must confront and understand (he 
actions of the Founders if we are to do better in our own times. Thus, this 
book reminds us of the extent to which early national America was a slave¬ 
holders’ republic. 

I wrote this book over a number of years. I have published earlier ver¬ 
sions of these chapters in a variety of places. For this book, 1 have exten¬ 
sively revised and rewritten each chapter, taking into account new 
scholarship, my own new research, and the criticism of other scholars. 
Although some of my ideas have changed over time. 1 remain convinced of 
the importance of slavery to the founding. 

Grants from the National Endowment for the Humanities, the American 
Philosophical Society, and the Indiana Historical Society funded some of 
the research for this book I thank the libraries and particularly the interlibr¬ 
ary loans staffs at Brooklyn Law School, Virginia Tech, the University of 
Hawaii at Manoa, and Chicago-Kent College of Law, where I did much of 
the work. 

Many colleagues, friends, and students have read parts of this book; 
helped with the research; or provided important insights into the subjects 
discussed here. I owe special debts to David Brion Davis, John Hope Frank¬ 
lin, Stanley N. Katz. James Oakes, Peter Onuf, Peter Wallenstein, and Wil¬ 
liam M. Wiccck. William W Frcchling, Michael Lcs Benedict, and Earl 
Maltz continue, to a lesser or greater extent, to reject my analysis of the 
relationship between slavery and the founding. Over the years they have 
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forced me to sharpen my own arguments, making this a better book My 
friend and former editor at M. E. Sharpe, Michael Weber, pushed me hard 
(as a good editor should) to rework these articles. They arc better because of 
his criticism and persistence. Peter Covcncy and Eileen Gaffney have taken 
over where Michael left off in helping to improve this book. Natalie Duck 
read the entire manuscript, making invaluable suggestions along the way. In 
addition, I thank the following friends, colleagues, and students for their 
input on this book: Sara B. Bearss, Richard Beeman, Doron Ben-Atar, Joan 
E. Cashin, Catherine Clinton, Woody Farrar, Stephen Gottlieb, Susan Huff¬ 
man, Allison Lindsey, Robert McColley, Robert E. McGlonc, James Mc¬ 
Pherson, Michael McReynolds, David Meek, Charles Miller, John Mumn, 
Kristin Onuf, Jenni Parrish, Nell Painter, Robert Post. Philip Presby. Renee 
Redman, Michael Riseman, Phil Schwartz, Larry Shumsky, Lucinda Stan¬ 
ton, Jean Tanaka, Dan Thorpe, Melvin Urofsky, LeRoy Votto, and Peter 
Wood. 

I presented various versions of these chapters as works in progress at 
meetings of the American Historical Association, the Organization of 
American Historians, and the Society for Historians of the Early Republic; 
the Jeffersonian Legacies Conference at the University of Virginia; con¬ 
ferences on the Northwest Ordinance at Franklin College, Michigan State 
University, and Indiana University; and as lectures or symposia at Brooklyn 
Law School, Cornell Law School, Harvard Law School, Minnesota Histori¬ 
cal Society, Princeton University, Southern Methodist University School of 
Law, Tulane Law School, and Virginia Commonwealth University. I thank 
all the participants at those venues who gave me such helpful comments. 

I thank the following publishers and journal editors for their many 
comments and suggestions and for their cooperation in reprinting portions 
of the following articles: "Slavery and the Constitutional Convention: Mak¬ 
ing a Covenant with Death,” in Richard Beeman et al.. cds.. Beyond Con¬ 
federation Origins of the Constitution and American National Identity 
(Chapel Hill: University of North Carolina Press, 1987), 188 225; "The 
Kidnapping of John Davis and the Adoption of the Fugitive Slave Law of 
1793," Journal of Southern History> 56 (1990): 397-422; "Slavery and the 
Northwest Ordinance: A Study in Ambiguity,” Journal of the Early Repub¬ 
lic 6 (1986): 343-370; “Evading the Ordinance: The Persistence of Bond¬ 
age in Indiana and Illinois," Journal of the Early Republic 9 (1989): 21 52; 
"Jefferson and Slavery: ‘Treason Against the Hopes of the World," " in 
Peter S. Onuf, cd.. Jeffersonian Legacies (Charlottesville: University Press 
of Virginia, 1993), 181 221; "Thomas Jefferson and Antislavcry: The Myth 
Goes On," Virginia Magazine of History and Biography 102 (1994): 193 
228. 
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Making a Covenant with Death 

Slavery and the Constitutional Convention 


William Lloyd Garrison, the great ninctccnth-ccntury abolitionist, thought 
the Constitution was the result of a terrible bargain between freedom and 
slavery. The American states were, in Garrison's words, united by a “Cove¬ 
nant with Death” and “An Agreement With Hell." Garrison and his follow¬ 
ers refused to participate in American electoral politics, because to do so 
they would have had to support “the pro-slavery, war sanctioning Constitu¬ 
tion of the United States.” Instead, under the slogan “No Union with Slave¬ 
holders.” the Garrisonians repeatedly argued for a dissolution of the Union. 1 

Part of their opposition to continuing the Union stemmed from their 
desire to avoid the corruption that came from participating in a government 
created by the proslavcry Constitution. But their position was also at least 
theoretically pragmatic. The Garrisonians were convinced that the legal 
protection of slavery in the Constitution made political activity futile, while 
support for the Constitution merely strengthened the stranglehold slavery 
had on America. In 1845 Wendell Phillips pointed out that in the years 
since the adoption of the Constitution the number of slaves in the nation 
tripled while Americans witnessed “slaveholders monopolizing the of¬ 
fices and dictating the policy of the Government—prostituting the strength 
and influence of the Nation to the support of slavery here and elsewhere— 
trampling on the rights of the free States, and making the courts of the 
country their tools.” Phillips argued that this experience proved “that it is 
impossible for free and slave States to unite on any terms, without all 
becoming partners in the guilt and responsible for the sin of slavery.” 2 

The Garrisonians did not necessarily sec the Constitution as the result of 
a deliberate conspiracy of evil men; rather, they understood it to be the 
consequence of political give-and-take at the Constitutional Convention of 
1787. Indeed, before the publication of James Madison's Convention notes, 
the Garrisonians were not disunionist, and though unhappy with the consti¬ 
tutional protections of slavery, they were not yet ready to condemn the 
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whole document. Some even argued that the Constitution favored liberty. 
However, Madison's notes on the Convention, published in 1840, con¬ 
vinced Garrison and his followers that the Constitution was in fact proslav- 
cry. Reverend Samuel J. May. for example, recalled that “the publication of 
the ‘Madison Papers 1 ... I confess, disconcerted me somewhat. I could not 
so easily maintain my ground in the discussions which afterwards agitated 
so seriously the Abolitionists themselves,—some maintaining that the Con¬ 
stitution was, and was intended to be, proslavcry.' 0 

Thus, in his penetrating examination of the Convention. The Constitution 
A Pro-Slavery Compact: or. Selections from the Madison Papers. Phillips 
analyzed “that ‘compromise.' which was made between slavery and free¬ 
dom, in 1787; granting to the slaveholder distinct privileges and protection 
for his slave property, in return for certain commercial concessions upon his 
pari toward the North." Using Madison's papers, Phillips argued that “the 
Nation at large" was “fully aware of this bargain at the time, and entered 
into it willingly and with open eyes." 4 Phillips both exaggerated and under¬ 
stated the nature of the relationship between slavery and the Constitution. 
Certainly, some of those at the Convention “entered into" the bargain with 
great reservations, and many at the ratifying conventions may indeed have 
not seen the full extent of the “bargain." Yet the bargain involved more than 
commerce and slavery; it concerned the very creation of the Union itself. 

Other nineteenth-century antislavery thinkers disagreed with the Gar- 
risonians. Salmon P. Chase, the most successful antebellum abolitionist 
politician, fought throughout the period to convince his colleagues, the 
judiciary, and northern voters that the Constitution was really antislavcry. 
Despite his creative attempts. Chase's efforts failed. The U.S. Supreme 
Court almost always supported slavery in the eases it heard. Likewise, 
almost all American presidents and their cabinet officers protected slavery 
in foreign and domestic politics. The political abolitionists were particularly 
frustrated because some of their most hrilliant allies in the crusade against 
slavery the Garrisonians agreed with their enemies on the meaning of 
the Constitution. Thus, one Ohio Liberty Party man ruefully noted after 
reading Phillips's pamphlet on the Constitution: “Garrison. Phillips, and 
Quincy; Calhoun, Rhett, and McDuffie; all harmoniously laboring to pre¬ 
vent such a construction of the Constitution as would abolish slavery." 

A careful reading of the Constitution reveals that the Garrisonians were 
correct: the national compact did favor slavery. A detailed examination of 
the 1787 Convention explains how the Constitution evolved in this way. 
Roth the text of the Constitution and the debates surrounding it help us 
understand that the “more perfect Union" created by this document was in 
fact fundamentally imperfect. 
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Slavery In the Constitutional Structure 

The word “slavery*' appears in only one place in the Constitution—in the 
Thirteenth Amendment, where the institution is abolished. Throughout the 
main body of the Constitution, slaves are referred to as “other Persons,” 
“such Persons,” or in the singular as a “Person held to Service or Labour.” 
Why is this the case? 

Throughout the debates the delegates talked about “blacks,” “Negroes,” 
and “slaves.” But the final document avoided these terms. The change in 
language was clearly designed to make the Constitution more palatable to 
the North. In a debate over representation, William Paterson of New Jersey 
pointed out that the Congress under the Articles of Confederation “had been 
ashamed to use the term ‘Slaves* & had substituted a description.” This 
shame over the word “slave” came up at the Convention during the debate 
over the African slave trade. The delegates from the Carolinas and Georgia 
vigorously demanded that the African trade remain open under the new 
Constitution. Gouvcmcur Morris of Pennsylvania, unable to contain his 
anger over this immoral compromise, suggested that the proposed clause read: 

the “Importation of slaves into N. Carolina, S-Carolina & Georgia” 

shall not be prohibited. Connecticut's Roger Sherman, who voted with the 
Deep South to allow the trade, objected not only to the singling out of 
specific states but also to the term “slave.” He declared he “liked a descrip¬ 
tion better than the terms proposed, which had been declined by the old 
Congs & were not pleasing to some people.” George Clymcr of Pennsylva¬ 
nia “concurred with Mr. Sherman” on this issue. In the North Carolina ratifying 
convention, James Iredell, who had been a delegate in Philadelphia, ex¬ 
plained that “[t]hc word slave is not mentioned” because “the northern dele¬ 
gates, owing to their particular scruples on the subject of slavery, did not 
choose the word slave to be mentioned.” Thus, southerners avoided the term 
because they did not want unnecessarily to antagonize their colleagues from the 
North. As long as they were assured of protection for their institution, the 
southerners at the Convention were willing to do without the word “slave.” 6 

Despite the circumlocution, slavery was sanctioned throughout the Con¬ 
stitution. Five provisions dealt directly with slavery: 7 

Article /, Section 2, Paragraph 3 . The three-fifths clause provided for 
counting three-fifths of all “other Persons”—slaves—for purposes of repre¬ 
sentation in Congress. This clause also provided that if any “direct tax” was 
levied on the states, it could be imposed only proportionately, according to 
population, and that only three-fifths of all slaves would be counted in 
assessing what each state’s contribution would be. 
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Article I, Section 9, Paragraph 1. This clause prohibited Congress from 
banning the “Migration or Importation of such Persons as any of the 
States now existing shall think proper to admit” before the year 1808. 
Awkwardly phrased and designed to confuse readers, this clause prevented 
Congress from ending the African slave trade before 1808 but did not 
require Congress to ban the trade after that date. The clause was a signifi¬ 
cant exception to the general power granted to Congress to regulate all 
commerce. 

Article /. Section 9. Paragraph 4 . This clause declared that any “Capita¬ 
tion” or other “direct” tax had to take into account the three-fifths clause. It 
ensured that if a head tax were ever levied, slaves would be taxed at three- 
fifths the rate of whites. The “direct tax” portion of this clause was redun¬ 
dant because that was provided for in the three-fifths clause 

Article IV, Section 2. Paragraph 3 The fugitive slave clause prohibited 
the states from emancipating a “Person held to Service or Labour in one 
State”—a fugitive slave—and required that runaways be returned to their 
owners “on Claim.” 

Article V. This article prohibited any amendment of the slave importation 
or capitation tax clauses before 1808. 

Taken together, these five provisions gave the South a strong claim to 
special treatment for its peculiar institution. The three-fifths clause also 
gave the South extra political muscle—in the House of Representatives and 
in the electoral college—to support that claim. 

Numerous other clauses of the Constitution supplemented the five clauses 
that directly protected slavery. Some provisions that indirectly guarded 
slavery, such as the prohibition on taxing exports, were included primarily 
to protect the interests of slaveholders. Others, such as the guarantee of 
federal support to “suppress Insurrections” and the creation of the electoral 
college, were written with slavery in mind, although delegates also sup¬ 
ported them for reasons having nothing to do with slavery. The most promi¬ 
nent indirect protections of slavery were: 

Article I, Section 8, Paragraph 15. The domestic insurrections clause 
empowered Congress to call “forth the Militia” to “suppress Insurrections,” 
including slave rebellions. 8 

Article I, Section 9. Paragraph 5. This clause prohibited federal taxes 
“on Articles exported from any State” and thus prevented an indirect tax on 
slavery by taxing the staple products of slave labor, such as tobacco, rice, 
and eventually cotton. 

Article /, Section 10. Paragraph 2. This clause prohibited the states from 
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taxing “Imports or Exports,” thus preventing an indirect tax on the products 
of slave labor by a nonslavcholding state. 9 

Article II. Section I. Paragraph 2. This clause provided for the indirect 
election of the president through an electoral college based on congressional 
representation. This provision incorporated the three-fifths clause into the 
electoral college and gave whites in slave states a disproportionate influence 
in the election of the president. 

Article IV, Section 3 . Paragraph l. This clause allowed for the admission 
of new states. The delegates to the Convention anticipated the admission of 
new slave states to the Union. 

Article IV. Section 4. In the domestic violence provision of the guarantee 
clause, the U.S. government promised to protect states “against domestic 
Violence,” including slave rebellions. 

Article V By requiring a three-fourths majority of the states to ratify any 
amendment to the Constitution, this article ensured that the slaveholding 
states would have a perpetual veto over any constitutional changes. 10 

Finally, some clauses did not inherently favor slavery and were not neces¬ 
sarily considered to affect slavery when they were debated, but they ul¬ 
timately protected the institution when interpreted by the courts or 
implemented by Congress after the adoption of the Constitution. It would be 
wrong to argue that these demonstrate the proslavery nature of the Constitu¬ 
tional Convention. However, these clauses do illustrate the way the Constitu¬ 
tion set a proslavery tone, which enabled Congress and the courts to interpret 
seemingly neutral clauses in favor of slavery. Such clauses also directly 
challenge William W. Freehling's argument that the Framers were inherently 
antislavery and that “[t]he impact of the Founding Fathers on slavery . . . 
must be seen in the long run not in terms of what changed in the late 
eighteenth century but in terms of how the Revolutionary experience 
changed the whole American antebellum history.” 11 If we look at the “long- 
run” impact of the Constitution on “American antebellum history,” we find 
that the following clauses were used to protect slavery, not to harm it. 

Article I. Section 8. Paragraph 4. The naturalization clause allowed Con¬ 
gress to prohibit the naturalization of nonwhites, even though it is likely 
that some of the new states, especially those which granted equality to 
blacks, would have allowed foreign-bom blacks to become citizens. 

Article I. Section 8, Paragraph 17. The federal district clause allowed 
Congress to regulate institutions, including slavery, in what became the 
national capital. Under this clause Congress allowed slavery in Washington, 
D.C. During the Convention southerners expressed fear that the national 
capital would be in the North. 
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Article HI. Section 2, Paragraph I. The diversity jurisdiction clause 
granted the right to sue in federal courts to “Citizens of different States" 
rather than inhabitants. Federal judges used this clause to deny slaves and 
free blacks access to federal courts. 1 " 

Article IV, Section I. The full faith and credit clause required each state 
to grant legal recognition to the laws and judicial proceedings of other 
slates, potentially obligating free states to recognize laws creating and pro¬ 
tecting slavery. 

Article IV. Section 2. Paragraph I The privileges and immunities clause 
required that states grant equal privileges and immunities to “Citizens" of 
other states, but federal courts failed to require that southern states apply 
these protections to free blacks. 13 

Article IV. Section 3, Paragraph 2. This clause allowed Congress to 
regulate the territories. In 1820 Congress used this clause to limit slavery in 
the territories, but in Dred Scott v. Sandford the Supreme Court ruled that 
the clause authorized Congress to protect slavery in the territories but not to 
ban the institution. 14 

Besides specific clauses, the entire structure of the Constitution ensured 
against emancipation by the new federal government. Because the Constitu¬ 
tion created a government of limited powers. Congress lacked the power to 
interfere in the domestic institutions of the states. 15 Thus, during the ratifi¬ 
cation debates only the most fearful southern antifcderalists opposed the 
Constitution on the grounds that it threatened slavery. Most southerners, 
even those who opposed the Constitution for other reasons, agreed with 
General Charles Cotesworth Pinckney of South Carolina, who crowed to his 
state's house of representatives: “We have a security that the general gov¬ 
ernment can never emancipate them, for no such authority is granted and it 
is admitted, on all hands, that the general government has no powers but 
what arc expressly granted by the Constitution, and that all rights not ex¬ 
pressed were reserved by the several states." 16 

The Constitution was not “essentially open-ended with respect to slav¬ 
ery," as Don Fehrcnbacher has argued. Nor is it true, as Earl Maltz has 
argued, that “the Constitution took no position on the basic institution of 
slavery." 1 On the contrary, the Constitution provided enormous protections 
for the peculiar institution of the South at very little cost to that region. At 
the Virginia ratifying convention, Edmund Randolph denied that the Consti¬ 
tution posed any threat at all to slavery. He challenged opponents of the 
Constitution, asking them, “ Where is the part that has a tendency to the 
abolition of slavery?" He answered his own question, asserting, “Were it 
right here to mention what passed in [the Philadelphia] convention ... I 
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might tell you that the Southern States, even South Carolina herself, con¬ 
ceived this property ■ to be secure" and that “there was not a member of the 
Virginia delegation who had the smallest suspicion of the abolition of slav¬ 
ery " South Carolinians, who had already ratified the Constitution, would 
have agreed with Randolph. In summing up the entire Constitution, General 
Charles Cotesworth Pinckney, who had been one of the ablest defenders of 
slavery at the Convention, proudly told the South Carolina House of Repre¬ 
sentatives, “In short, considering all circumstances, wc have made the best 
terms for the security of this species of property it was in our power to 
make. We would have made better if we could; but on the whole, 1 do not 
think them bad." ,H 

Slavery and Congressional Representation 

General Pinckney had good reason to be proud of his role in Philadelphia. 
Throughout the Convention Pinckney and other delegates from the Deep 
South tenaciously fought to protect the interests of slaveholders. In these 
struggles they were usually successful. 

When they arrived at the Convention, the delegates probably did not 
think slavery would he a pressing issue Rivalries between large and small 
states appeared to pose the greatest obstacle to a stronger Union. The nature 
of representation in Congress; the power of the national government to levy 
taxes, regulate commerce, and pay off the nation's debts; the role of the 
states under a new constitution; and the power of the executive were on the 
agenda. Yet, as the delegates debated these issues, the importance of slavery 
—and the sectional differences it caused—became clear. 19 Throughout the 
summer of 1787, slavery emerged to complicate almost every debate. Most 
important by far was the way slavery figured in the lengthy debate over 
representation. 

On May 29 Governor Edmund Randolph of Virginia submitted to the 
Convention the scries of resolutions known as the Virginia Plan. Randolph 
introduced these resolutions in response to the “crisis" of the nation “and 
the necessity of preventing the fulfillment of the prophecies of the Ameri¬ 
can downfall." This plan would create an entirely new form of government 
in the United States. The power of the central government would be vastly 
enhanced at the expense of the states. The new Congress would have 
greater powers to lax, to secure the nation “against foreign invasion," to 
settle disagreements between states, and to regulate commerce. 

Randolph's plan called for a radical restructuring of the American gov¬ 
ernment by making population the basis for representation in the national 
Congress. Under the Articles of Confederation, each state had one vote in 
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Congress. By changing the basis of representation to population, Ran¬ 
dolph's plan immediately created tensions between the large and small 
states at the Convention. Virginia was the most populous state in the nation, 
and thus Randolph had a vested interest in basing congressional representa¬ 
tion on population. 

How the population would be counted also greatly affected the potential 
representation of Virginia and the rest of the South. Virginia's white popu¬ 
lation, as the 1790 census would reveal, was only slightly larger than Penn¬ 
sylvania's. If representation were based solely on free persons, the North 
would overwhelm the South. 21 But if slaves were counted equally with free 
persons, the Virginia delegation would be overwhelmingly larger than the 
delegation of any other state, and the South would have more members of 
Congress than the North. The dilemma of how to count slaves, or whether 
to count them at all, troubled the delegates throughout the Convention. The 
Virginians of course realized that the northern states were unlikely to em¬ 
brace enthusiastically a system of government that counted slaves for pur¬ 
poses of representation. Thus, Randolph’s plan hedged the issue, declaring 
“that the rights of suffrage in the National Legislature ought to be propor¬ 
tioned to the Quotas of contribution, or to the number of free inhabitants, as 
the one or the other rule may seem best in different eases."* Randolph’s 
avoidance of the term “slaves” by referring to “Quotas of contribution” 
indicates the sensitivity of the subject. 

Squabbling over slavery began in earnest the next day. May 30. James 
Madison moved to delete the term “free inhabitants” from the Virginia Plan 
because he felt the phrase “might occasion debates which would divert" 
attention “from the general question whether the principle of representation 
should be changed” from states to population. Madison understood that an 
early debate on the role of slavery in the Union might destroy the Conven¬ 
tion before it got started. But his proposal would have left representation 
based solely on “Quotas of contribution,” and this was also unacceptable to 
most delegates. Madison himself agreed “that some better rule ought to be 
found.” Alexander Hamilton then proposed that representation be based 
solely on the number of “free inhabitants” in each state. This proposal was 
also too volatile, and the delegates quickly tabled it. Other attempts at 
compromise failed. Finally, the Delaware delegates helped put a temporary 
end to this divisive discussion by telling the Convention that they “were 
restrained by their commission from assenting to any change on the rule of 
suffrage,” and if the body endorsed any change in representation, they 
would be forced to leave the Convention. To placate the Delaware delega¬ 
tion and to postpone this acrimonious debate over representation and slav¬ 
ery, the Convention adjourned for the day. 23 
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The Convention intermittently debated representation for the next two 
weeks, but it was not until June 11 that the issue of slavery rccmcrgcd to 
complicate the debate. On that day the delegates considered for the first 
time, and also approved provisionally, the three-fifths clause. Over the next 
three months the Convention would, on a number of occasions, redebate 
and reconsider the three-fifths clause before finally adopting it.“ 4 

The evolution of the three-fifths clause during the Convention shows that 
the clause was not essentially a compromise over taxation and representa¬ 
tion, as historians have traditionally claimed and as the structure of Article 

tc 

I, Section 2. Paragraph 3 implies." Rather, it began as a compromise be¬ 
tween those who wanted to count slaves fully for purposes of representation 
and those who did not want to count slaves at all. 

On June 11 Roger Sherman of Connecticut proposed that representation 
be based on the “numbers of free inhabitants” in each state. John Rutledge 
and Pierce Butler of South Carolina objected, arguing for representation 
according to “Quotas of contribution.’' which had become a euphemism for 
counting slaves in a formula for representation. 2h James Wilson and Charles 
Pinckney, the younger cousin of General Charles Cotcsworth Pinckney, 
skillfully headed off the Rutlcdgc-Butlcr proposal. 

Wilson proposed, and Charles Pinckney seconded, a motion that ulti¬ 
mately became the three-fifths clause. Here for the first time was an exam¬ 
ple of cooperation between the North and the South over slavery. 
Significantly, Wilson was known to oppose slavery and came from a state, 
Pennsylvania, that had already adopted a gradual emancipation scheme. 
Nevertheless, harmony at the Convention was more important to Wilson 
than the place of slavery in the new nation. By teaming up, the nominally 
antislavery Pennsylvanian and the rabidly proslavcry Carolinian may have 
hoped to undercut the antislavery sentiments of other northern delegates 
while also satisfying the demands of the proslavcry delegates like Butler 
and Rutledge. 2 

Most delegates seemed to accept this proposal. Elbridgc Gerry of Massa¬ 
chusetts, however, was unwilling to compromise. With some irony he pro¬ 
tested, “Blacks arc property, and arc used to the southward as horses and 
cattle to the northward; and why should their representation be increased to 
the southward on account of the number of slaves, than horses or oxen to 
the north?” Gerry believed this would be an appropriate rule for taxation but 
not for representation, because under it four southern voters would have 
more political power than ten northern voters. Me also argued that this 
clause would degrade freemen in the North by equating them with slaves. 
He wondered, “Arc we to enter into a Compact with Slaves?” 28 No other 
northerner opposed representation for slaves at this time, and the Convcn- 
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lion sitting as a Committee of the Whole voted in favor of the three-fifths 
clause. 

Thus, with little debate the Convention initially accepted the three-fifths 
clause as a basis for representation. The clause, which would give the South 
enormous political leverage in the nation, was accepted without any quid 
pro quo from the South. Application of the clause to taxation would not 
come until later in the Convention. Indeed, there was no reason in mid-June 
to believe it would ever be applied to taxation. A brief history of the three- 
fifths ratio, prior to 1787, bears this out. 

The three-fifths ratio was first proposed in the Congress in 1783 as part 
of an overall program for the national government to raise revenue from the 
states. The ratio was controversial. Southerners thought it overvalued slaves, 
and northerners thought it undervalued them. Delegates from Virginia and 
South Carolina, the states with the most slaves, wanted taxation based on 
land values. Congress initially rejected and then later resurrected the entire 
package, which called for taxation based on population. Congress then sent 
the package to the states as an amendment to the Articles of Confederation. 
However, this amendment failed to achieve the necessary unanimous sup¬ 
port of all the states and thus was not added to the Articles of Confederation." 

This history of the three-fifths ratio shows there is little substance to the 
traditional view- that the three-fifths clause “was a legacy from the Congress 
of 1783” or that “most northern delegates must have rcali7cd even before 
they arrived in Philadelphia that it would be the minimum price of southern 
acceptance of any new constitution.” The only useful legacy of the Con¬ 
gress of 1783 was the numerical ratio itself, which Congress had applied 
only to taxation. * 0 The application of the ratio to representation was an 
entirely new concept. 

The meaning of the three-fifths clause to the delegates in Philadelphia 
was clear in the report of the Committee of the Whole on June 13 that stated 
that representation would be “in proportion to the whole number of white 
and other free citizens and inhabitants, of every age, sex and condition, 
including those bound to serv itude for a term of years and three fifths of all 
other persons not comprehended in the foregoing description, except Indi¬ 
ans, not paying taxes in each State.” The phrasing of the term “white and 
other free citizens and inhabitants” clearly implied that the “other persons” 
were neither white nor free.’ 1 By mid-June a majority in the Convention 
had accepted the principle that representation in the national Congress would 
be based on population and that three-fifths of the slave population would 
be added to the free population in determining representation. However, a 
minority of the delegates, led by those from New Jersey, were still unhappy 
with this plan. 





A COVENANT WITH DEATH II 


On June 15 William Paterson introduced what is commonly known as 
the New Jersey Plan. The plan rejected congressional representation based 
on population and instead retained the system of representation then in 
force under the Articles of Confederation: that the states would have an 
equal number of delegates in the Congress. For the next fifteen days, the 
Convention debated, without any reference to slavery, whether representa¬ 
tion in Congress would be based on population. In most of the votes on this 
issue, the South (except Delaware) supported population-based representa¬ 
tion. These votes were predicated on the assumption that the three-fifths 
clause, which had already been accepted, would be pan of the basis of 
representation. The southern delegates also expected their region to grow 
faster than the North, and thus representation based on population would 
help them in the long run. But even if whites did not move south, slaves 
could still be imported. Southerners, confident that a growing slave popula¬ 
tion would augment their representation in Congress, consistently supported 
population as the basis of that representation. 32 

By June 30 the Convention was at a standstill. The states in favor of 
population-based representation had enough votes to adopt their scheme. 
But if they were unable to persuade the delegates from the smaller states to 
acquiesce on this point, the Convention itself would fail. In the middle of 
this debate, Madison offered a new mode of analysis for the delegates. He 
argued 

that the Stales were divided into different interests not by their difference of 
size, but by other circumstances; the most material of which resulted partly 
from climate, but principally from their having or not having slaves. These 
two causes concurred in forming the great division of interests in the U. 
States. It did not lie between the large and small States: it lay between the 
Northern and Southern, and if any defensive power were necessary, it ought 
to be mutually given to these two interests. 

So Madison proposed two branches of Congress, one in which slaves 
would be counted equally with free people to determine how many repre¬ 
sentatives each state would have and one in which slaves would not be 
counted at all. Under this arrangement “the Southern Scale would have the 
advantage in one House, and the Northern in the other." Madison made this 
proposal despite his reluctance to “urge any diversity of interests on an 
occasion when it is but too apt to arise of itself." 33 

The Convention ignored Madison’s proposal. He may have offered it 
simply to divert attention from the heated debate between the large and 
small states. If this was indeed his goal, he was not immediately successful. 
The small states, led by Delaware, continued to express fear that they would 
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be swallowed up by larger states if representation in the Congress were 
based solely on population. 34 

Subsequent debates, however, reveal the validity of Madison's analysis 
that sectionalism—caused by slavery—was a major cause of division within 
the Convention and the nation. Indeed, slavery continued to complicate the 
Convention debates long after the division between large and small slates 
had evaporated. On July 2 Charles Pinckney argued that there was “a solid 
distinction as to interest between the southern and northern states." 
Pinckney noted that the Carolinas and Georgia "in their Rice and Indigo had 
a peculiar interest which might be sacrificed" if they did not have sufficient 
power in any new Congress. 35 Immediately after this speech the Conven¬ 
tion accepted a proposal by General Charles Cotesworth Pinckney to send 
the entire question of representation to a committee of one delegate from 
each state. The Convention then adjourned until July 5. 

On July 5 the committee proposed what historians have since called the 
Great Compromise. Under this plan representation in the lower house of the 
legislature would be based on population and in the upper house the states 
would have an equal vote. The three-fifths clause was a part of this pro¬ 
posal. 36 

On July 6 the Convention once again approved the concept of represen¬ 
tation based on population for the lower house of the Congress. The Con¬ 
vention then chose a five-man committee to redraft the clause. In the 
absence of a census, this committee would also have to recommend to the 
Convention the number of representatives that each state would get in the 
First Congress. Before the Convention adjourned for the day, Charles 
Pinckney again raised sectional issues connected to slavery, arguing that 
“blacks ought to stand on an equality with whites," but he “w[oul]d . . 
agree to the ratio settled by Congs.” 37 

Pinckney’s argument here was doubly significant. First, in a debate that 
had nothing to do with slavery per se, Pinckney raised the issue, as if to 
warn the Convention not to forget the special needs of the South Second, 
Pinckney made it clear that he (and presumably other southerners) thought 
that the three-fifths rule for counting slaves was a great concession. 

On July 9 the committee of five reported its recommendations. 
Gouvemeur Morris, who was on the committee, admitted that the alloca¬ 
tions in the report were “little more than a guess." A number of delegates 
were dissatisfied with these guesses, because in allocating representation for 
the First Congress the committee had taken into account “the number of 
blacks and whites." This action led William Paterson to register a protest— 
only the second so far in the Convention—against the three-fifths clause. 
This was the beginning of a four-day debate over slavery and representa- 
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tion. Paterson declared he regarded “negroes slaves in no light but as prop¬ 
erty. They arc no free agents, have no personal liberty, no faculty of acquir¬ 
ing property, but on the contrary are themselves property, & like other 
property entirely at the will of the Master.” Paterson pointedly asked, “Has 
a man in Virga. a number of votes in proportion to the number of his 
slaves?” He noted that slaves were not counted in allocating representation 
in southern state legislatures and asked, “Why should they be represented in 
the Genl. Gov't.f?]” Finally, Paterson argued that counting slaves for pur¬ 
poses of representation encouraged the slave trade. 38 

In response Madison once again proposed that representation in one 
house of the legislature be based on total population and the other on only 
the free population. Pierce Butler again argued for wealth as a basis for 
representation. This proposal, of course, meant that slaves would be 
counted equally with whites. Rufus King of Massachusetts gave unexpected 
support to Butler by warning that the South would not unite with the rest of 
the country “unless some respect were paid to their superior wealth.” Fur¬ 
thermore, King reminded his northern colleagues that if they expected 
“preferential distinctions in Commerce,” they should be willing to give up 
something. At least at this point in the Convention, King was willing to 
accept the three-fifths ratio for representation/ 9 Here was the beginning of 
a major compromise between the Deep South and the commercially ori¬ 
ented states of the North. At the moment King and other northerners were 
offering the three-fifths clause to the South, but the South offered no con¬ 
cession in return. 

This debate resulted in the appointment of yet another committee to 
come up with a new proposal for representation in the First Congress. This 
committee reported its deliberations the next day, July 10, and the Conven¬ 
tion debated them. Like the previous committee, this one had to calculate 
representation in the First Congress without the benefit of a census. This 
allocation, which was later written into the Constitution, gave the North 
thirty-five scats in Congress and the South thirty. 40 Not surprisingly, some 
delegates objected to the apportionment for their states. More important, 
though, was the sectional animosity that these allocations stimulated. 

Almost immediately John Rutledge and Charles Cotcsworth Pinckney of 
South Carolina moved to reduce New Hampshire's representatives from 
three to two. Although on the previous day Rufus King had supported 
Pierce Butler’s demand for more southern representation, he now defended 
the committee's apportionment, warning that the New England states would 
not accept any reduction in their representation. King also endorsed 
Madison's analysis of sectionalism, arguing that “a difference of interests 
did not lie where it had hitherto been discussed, between the great and small 
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States; but between the Southern and Eastern." King nevertheless continued 
to seek compromise, explicitly recognizing the need “for the security of the 
Southern" interests. For this reason, he acquiesced to the three-fifths rule 
and was even willing to consider “a still greater security” for the South, 
although he admitted he did not know what that might be. But he also 
asserted that “no principle would justify giving" the South “a majority" in 
Congress 41 

Charles Cotesworth Pinckney responded that the South did not require "a 
majority of representatives, hut [he] wished them to have something like an 
equality." Otherwise, Congress would pass commercial regulations favor¬ 
able to the North, and the southern states would “be nothing more than 
overseers for the Northern States.” Hugh Williamson of North Carolina 
agreed, arguing that under the present system the North would get a major¬ 
ity in Congress that it would never relinquish, and thus “the Southern Inter¬ 
est must be extremely endangered.""' 

Gouvemeur Morris of Pennsylvania, who was emerging as the Con¬ 
vention's most vocal opponent of concessions to slavery, became the first 
delegate to challenge the assumption that the South was richer than the 
North and therefore deserved greater representation in Congress. He also 
argued that in time of emergency northerners would have to “spill their 
blood.” 43 Madison’s notes unfortunately do not contain the full text of 
Moms's statement. But the implications are clear: northerners would have 
to “spill their blood" because there were more free people in the North than 
in the South and because slavery made the South an unreliable ally in 
wartime. 

After various unsuccessful attempts to reduce representation for some 
northern states or increase representation for some southern states, the Con¬ 
vention adopted an apportionment scheme for representation in the First 
Congress by a vote of nine to two. The negative votes did not come from 
the smallest states but from the most southern. South Carolina and Geor¬ 
gia 44 The delegates from these two states made their point: they must have 
protection for slavery or they would oppose the Constitution. 

The next day, July 11, the Convention debated the provision for a census 
to determine future representation in Congress. Hugh Williamson of North 
Carolina amended the provision under consideration to explicitly include 
the three-fifths clause for counting slaves. Still dissatisfied with the three- 
fifths clause, Butler and Charles Cotesworth Pinckney of South Carolina 
“insisted that blacks be included in the rule of Representation, equally with 
the Whites” and moved to delete the three-fifths clause. Butler argued that 
“the labour of a slave in South Carolina was as productive and valuable as 
that of a freeman in Massachusetts,” and since the national government 
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"was instituted principally for the protection of property,” slaves should 
be counted fully for representation. 45 The Convention quickly rejected the 
Butler-Pinckney proposal. 

The defeat of the Butler-Pinckney resolution did not end the debate 
over slavery and representation. A motion to require Congress to take a 
census of all "free inhabitants" passed on a slim six-to-four vote, with four 
slave states voting no. The Convention then began debating the motion to 
count three-fifths of all slaves. Rufus King and Nathaniel Gorham of Mas¬ 
sachusetts expressed reservations, while Roger Sherman of Connecticut 
urged conciliation. 

James Wilson of Pennsylvania, who had initially proposed the three- 
fifths clause, supported it on pragmatic grounds. Admitting he "did not well 
sec on what principle the admission of blacks in the proportion of three 
fifths could he explained," he asked, if slaves were citizens, "why arc 
they not admitted on an equality with White Citizens?” But if slaves were 
"admitted as property,” it was reasonable to ask, "Then why is not other 
property admitted into the computation?” Wilson argued that these logical 
inconsistencies "must be overruled by the necessity of compromise.” 
Gouvcmcur Morris, also representing Pennsylvania, was not so willing to 
sacrifice principle. Having been “reduced to the dilemma of doing injustice 
to the Southern States or to human nature,” Morris chose the former, assert¬ 
ing that he "could never agree to give such encouragement to the slave 
trade” by allowing the slave states "a representation for their negroes.” The 
three-fifths clause then failed by a vote of four to six. However, this defeat 
was not solely the result of Morris's arguments in favor of principle: two 
slave states as well as three northern states opposed the measure. 46 

The next day, July 12, the three-fifths clause was back on the floor. The 
debate was the most divisive yet on slavery. Six southerners, representing 
Virginia, North Carolina, and South Carolina, addressed the issue. Their 
collective demand was clear: cither give the South substantial representa¬ 
tion for its slave population or the South would oppose the Constitution. 
Randolph, who had so far avoided the debates over slavery, "lamented that 
such a species of property existed” but nevertheless "urged strenuously that 
express security ought to be provided for including slaves in the ratio of 
Representation.” Meanwhile, the South Carolinians, as might be expected, 
demanded full representation for slaves, declaring themselves willing, even 
eager, to be taxed fully for their slaves in return for full representation. 4 
William R. Davie of North Carolina, who had been virtually silent through¬ 
out the Convention, suddenly declared "it was high time now to speak out.” 
Davie warned that North Carolina would "never confederate” unless slaves 
were counted, at the very least, under a three-fifths ratio. Davie threatened 
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that if the Convention did not adopt some representation for slaves, "the 
business was at an end." 4 * 

Only Gouvemeur Morris was prepared to call Davie's bluff. Morris 
warned that Pennsylvania would “never agree to a representation of Ne¬ 
groes," but he also agreed that it was “vain for the Eastern states to insist on 
what the Southern States will never agree to." As much as Morris wished 
“to form a compact for the good of America." he seemed ready to risk 
failure on the issue of slave representation 4Q Although no other northern 
delegate was willing to join Morris on this issue, Oliver Ellsworth and 
William Samuel Johnson of Connecticut strongly supported southern inter¬ 
ests, foreshadowing an emerging compromise between New England and 
the South over slavery and commerce. After a heated debate, the Conven¬ 
tion finally adopted the three-fifths clause by a vote of six to two, with two 
states divided. 

After more than a month and a half of anguished argument, the Conven¬ 
tion had finally resolved the issue of representation for what would become 
the House of Representatives. Throughout, slavery had constantly confused 
the issue and thwarted compromise. Sectional interests caused by slavery 
had emerged as a major threat to the Union. At this juncture in the Conven¬ 
tion, the smaller states still feared the larger ones; however, the northern 
and southern states had also come to distrust each other. In the last debate 
over representation. General Pinckney declared he was “alarmed" over 
statements about slavery by northern delegates. 51 His alarm would soon 
spread to other southern delegates. 

No sooner had the Convention laid to rest the issue of representation than 
it rccmcrgcd as part of the debate over taxation. On July 13 Elbridge Gerry 
made the seemingly reasonable proposal that until an actual census could be 
taken, taxation would be based on the initial representation in the House. 
Hugh Williamson of North Carolina used Gerry's proposal to revive his 
earlier attempt to cut New Hampshire's representation in the House of 
Representatives from three to two. Williamson argued that because New 
Hampshire had not yet sent any delegates to the Convention, it was unfair to 
force the state to pay taxes on the basis of three representatives. This expla¬ 
nation fooled no one. and Williamson's maneuver failed. Next, George 
Read of Delaware expressed the fear that Gerry’s motion was a plot by the 
larger states to tax the smaller ones. This led Madison to reiterate his belief 
that “the difference of interest in the United States lay not between the large 
and small, but the Northern and Southern States." Madison supported 
Gerry's motion “because it tended to moderate the views both of the oppo¬ 
nents and advocates for rating very high, the negroes." After three votes 
Gerry’s motion passed. The Convention had deepened its commitment to the 
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three-fifths clause, both for representation and for taxation. 52 

With the sense of the Convention on this issue apparently clear, Ran¬ 
dolph moved to bring language previously used in the working document 
into conformity with the three-fifths clause. Earlier in the Convention the 
body declared that representation would be based on “wealth." Randolph 
now proposed substituting the language of the three-fifths clause for the 
word “wealth." 53 This opened the way for yet one more debate over the 
three-fifths clause. This debate revealed the deep animosities that had de¬ 
veloped between some northern and southern delegates. 

Gouvcmcur Morris began by mocking the attempt to replace the word 
“wealth" with the three-fifths clause. If slaves were “property," then “the 
word wealth was right, and striking it out would produce the very inconsis¬ 
tency which it was meant to get rid of." Morris then launched into a full- 
scale attack on southern demands. In the process he suggested that a 
peaceful end to the Convention, and the Union itself, might be in order. 
Morris asserted that until this point in the Convention he had believed the 
distinction between northern and southern states was “heretical.” Somewhat 
disingenuously he declared that he “slill thought the [sectional] distinction 
groundless." But he saw that it was “persisted in; and that the Southern 
Gentleman will not be satisfied unless they see the way open to their gain¬ 
ing a majority in the public Councils." The North naturally demanded 
“some defence" against this. Morris thus concluded: “Either this distinction 
is fictitious or real: if fictitious let it be dismissed and let us proceed with 
due confidence. If it be real, instead of attempting to blend incompatible 
things, let us at once take a friendly leave of each other. There can be no 
end of demands for security if every particular interest is to be entitled to 
it." Morris further argued that the North had as much to fear from the South 
as the South had to fear from the North. 54 

South Carolina's Pierce Butler responded with equal candor: “The secu¬ 
rity the Southn. States want is that their negroes may not be taken from 
them which some gentlemen within or without doors, have a very good 
mind to do." 55 For the rest of the Convention, Butler and his southern 
colleagues would remain vigilant in protecting this interest. 

By Saturday, July 14. sectional tempers had cooled. The Convention 
now reconsidered the makeup of what would ultimately become the Senate. 
The small states again reiterated their fears that the large states would 
overwhelm them in a legislature based entirely on population. Delegates 
from New Jersey and Connecticut made it clear that they would not support 
the emerging Constitution unless there was state equality in at least one 
branch of the legislature. Charles Pinckney once more proposed that repre¬ 
sentation in both houses of the legislature be based on population. In sup- 
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porting this motion, Madison yet again argued that “the real difference of 
interests lay, not between the large and small but between the Northern and 
Southern States. The institution of slavery and its consequences formed the 
line of discrimination.” Madison seemed particularly worried that state 
equality would give the North a perpetual majority in one branch of the 
legislature. 56 

Over Madison’s protests the equality of the states in the Senate remained 
part of the Constitution. On the final vote on this issue, three of the four 
negative votes came from the South. 57 This vote indicates that Madison’s 
sense of sectional division was at least as important as the division between 
large and small states. 

On July 16 the Convention turned to spelling out the powers of Congress 
in the new Constitution. Butler and Rutledge opposed a provision to give 
Congress the power to legislate where the states were “incompetent.” The 
southerners feared this “vague” and therefore dangerous power, and thus 
four slave states supported a futile attempt to recommit the clause. Sectional 
fears, more than rivalries between large and small states, had emerged as 
the major problem for the Convention. Butler and Rutledge, after all, were 
fearful of what a Congress dominated by the North might do. Any vague¬ 
ness in language might be used to harm slavery 58 

The irony of the shifting sentiments of the Carolinians became clearer a 
day later, when Gunning Bedford of Delaware offered compromise lan¬ 
guage for this clause. Bedford had up to this time vociferously represented 
the needs—and fears—of the small states. For example, during the earlier 
debates over representation he had emphatically told his fellow delegates, “I 
do not gentlemen, trust you.” Bedford was as jealous of state power and as 
fearful of national power as any man at the Convention. Yet on the issue of 
allowing Congress to legislate where the states were “incompetent,” he was 
not overly concerned because even he saw nothing dangerous in the pro¬ 
posed clause, especially if it contained his compromise language. Bedford’s 
amendment did not mollify the delegates from South Carolina and Georgia, 
however, who remained opposed to allowing the national government to 
legislate for the “general interest of the Union.” 59 Legislating for the “gen¬ 
eral interest” of the Union, they feared, might some day threaten the partic¬ 
ular interest of slavery. 

Slavery and the Executive Branch 

The Convention was deeply divided over how the nation's chief executive 
should be chosen. Slavery complicated the debates on this question and 
partially affected its outcome. On July 17 the Convention considered, and 
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rejected by wide margins, election by the Congress, direct election by the 
people, and election by the state legislatures. Significantly, the most vocal 
opposition to election by the people came from three southerners: Charles 
Pinckney, George Mason, and Hugh Williamson. Pinckney and Mason ar¬ 
gued against the competence of the “people,” whereas Williamson was 
more open about the reasons for southern opposition. He noted Virginia 
would not be able to elect its leaders president because “her slaves will have 
no suffrage." 60 The same, of course, would be true for the rest of the South. 

For Madison, the debate over the presidency was particularly difficult. 
Because he believed that “concepts of right and justice were paramount 
expressions of majority rule," 61 Madison instinctively favored election of 
the president by the people. He told the Convention that “the people at 
large” were “the fittest” to choose the president. But “one difficulty ... of a 
serious nature” made election by the people impossible. Madison noted that 
the “right of suffrage was much more diffusive in the Northern than the 
Southern States: and the latter could have no influence in the election on the 
score of the Negroes.” In the end Madison favored the creation of the 
electoral college. 6 * 1 Under this system each state was given a number of 
electors equal to its total number of representatives and senators. This 
meant that the three-fifths clause would give southern voters more power in 
presidential elections. 63 Thus, the fundamentally antidemocratic electoral 
college developed, at least in part, to protect the interests of slavery. 

Commerce and Slavery: The Dirty Compromise 

By late July the Convention had hammered out the basic outline of the 
Constitution. On July 23 the Convention appointed a Committee of Detail 
to organize all of the Convention’s deliberations into a single document, 
which would in effect become a draft Constitution. At this juncture Charles 
Cotcsworth Pinckney “reminded the Convention that if the Committee 
should fail to insert some security to the Southern States against an emanci¬ 
pation of slaves, and taxes on exports, he should be bound by duty to his 
State to vote against their Report.” 64 This protest must have surprised the 
Convention. In the previous nine days, the subject of slavery had not been 
directly debated; where it had come up at all, such as in the discussion of 
the election of the president, the South had had its way. Now, just as the 
work of many weeks was about to go to a committee for what many hoped 
was a final redrafting, Pinckney raised new demands for the protection of 
slavery. 

Pinckney's outburst provoked no immediate reaction. The Convention 
remained in session for three more days, redebating how the executive 
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should be chosen and numerous minor details. Finally, on July 26. the 
Convention adjourned until August 6 to allow the Committee of Detail to 
put the Convention's work into some coherent form. This five-man commit¬ 
tee included two southerners, Rutledge and Randolph, and a third member, 
Oliver Ellsworth of Connecticut, from a state that had consistently sup¬ 
ported southern interests in the Convention. 

On August 7 the Committee of Detail presented the Convention with its 
report. This document contained a number of provisions aimed at the pro¬ 
tection of slavery. The Congress could not interfere with the African slave 
trade and would need a two-thirds majority to pass navigation acts. The new 
government would be obligated to provide military support to suppress 
rebellions and insurrections in the states. Although Clause IV provided for 
representation based on “the number of inhabitants, according to the provis¬ 
ions herein aficr made," no such provisions were in fact in this draft Thus, 
the Committee of Detail report implied that slaves would be counted 
equally with all other “inhabitants” for determining representation in Con¬ 
gress. Despite the lengthy debate over slavery and representation that cul¬ 
minated in the three-fifths clause, the committee applied the clause only to 
“direct” taxes and “capitation” taxes, and not to representation. The com¬ 
mittee report also prohibited taxation of both exports and imported slaves. 
With the exception of a clause allowing Congress to regulate commerce by 
a simple majority, the draft Constitution seemed to give the South every¬ 
thing it wanted.* The Committee of Detail appeared to have taken to heart 
Pinckney's demand for “some security to the Southern States.” 

On August 7 the Convention began to debate the committee report. On 
the next day yet another debate over the three-fifths clause took place. Hugh 
Williamson moved to clarify the status of this clause by replacing the 
phrase “the provisions herein after made” with a direct reference to the 
three-fifths provision. After the Convention adopted Williamson’s motion, 
Rufus King protested that counting slaves for representation “was a most 
grating circumstance,” especially because the draft of the Constitution also 
prohibited Congress from banning the slave trade or even taxing the pro¬ 
duce of slave labor. He thought that some provision ought to be made for 
ending the slave trade, but at minimum he argued that “either slaves should 
not be represented, or exports should be taxable.” 66 

Roger Sherman, who would prove to be the Deep South's most vocal 
northern ally, agreed with King that the slave trade was “iniquitous” but 
believed that this issue should not be raised in connection with the question 
of representation, which had “been settled after much difficulty and deliber¬ 
ation.” Madison, Ellsworth, and Sherman then tried to discuss other topics. 
But Gouvemeur Morris would not let the slavery issue drop. He moved to 
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insert the word “free" in front of the word “inhabitants’ 1 in the clause 
directing how representation would be determined. Believing that “much 
. . . would depend on this point,” Morris said that he could “never . . . 
concur in upholding domestic slavery,” which was “the curse of heaven on 
the States where it prevailed." Morris compared the "rich and noble cultiva¬ 
tion" of the middle states with “the misery and poverty which overspread 
the barren wastes of Virginia, Maryland and the other” slave states and 
concluded that counting slaves for representation 

when fairly explained comes to this: that the inhabitant of Georgia and South 
Carolina who goes to the Coast of Africa, and in defiance of the most sacred 
laws of humanity tears away his fellow creatures from their dearest connec¬ 
tions and damns them to the most cruel bondages, shall have more votes in a 
Government instituted for protection of the rights of mankind, than the Citi¬ 
zen of Pennsylvania or New Jersey who views with a laudable horror, so 
nefarious a practice 

According to Morris, the draft Constitution compelled the North “to 
march their militia for the defence of the Southern States; for their defence 
against those very slaves of whom they complain.” Furthermore, the gov¬ 
ernment lacked the power to levy a tax on imported slaves or on the goods 
they produced. Worst of all. counting slaves for representation encouraged 
the South to import more of them. Morris scoffed at the idea that there 
could ever be a direct tax, such as the three-fifths clause allowed, because it 
was “idle to suppose that the General Government can stretch its hand 
directly into the pockets of the people scattered over so vast a Country.” 
Thus the South would get extra representation in Congress for its slaves and 
have to pay nothing in return. Moms declared he "would sooner submit 
himself to a tax for paying for all the Negroes in the United States than 
saddle posterity with such a Constitution.” 6 

For the first time in the Convention, two northerners—King and Morris 
-had denounced slavery in the same debate. A third, Jonathan Dayton of 
New Jersey, joined them by seconding Morris’s motion. Curiously, no one 
responded in kind to these attacks. Sherman calmly answered his northern 
neighbors, declaring he saw no “insuperable objections” to "the admission 
of the Negroes into the ratio of representation.” He argued, “It was the 
freemen of the Southn. States who were in fact to be represented according 
to the taxes paid by them, and the Negroes arc only included in the Estimate 
of the taxes.” This response reflected claims made by delegates from South 
Carolina since the beginning of the Convention that wealth as well as popu¬ 
lation had to be represented in Congress. James Wilson added that the 
objections of Morris and King were premature. Charles Pinckney merely 
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indicated that he would reply “if the occasion were a proper one." The 
Convention then overwhelmingly rejected Morris’s amendment. 68 

For the South, this debate, along with the vote that followed it, was a 
major victory. The debate had exposed many of the weaknesses of slavery; 
some delegates had made powerful moral and practical arguments against 
the institution. Yet all the northern states except New Jersey had voted with 
the South. 

In the following week the Convention managed to avoid rancorous de¬ 
bates over slavery, even though sectional distrust sometimes appeared. 69 
This period of calm ended on August 16, when the Convention began 
another debate over the powers of Congress. During a routine discussion of 
the power of Congress to levy taxes and duties, George Mason raised the 
issue of the power of Congress to tax exports. A part of the draft Constitu¬ 
tion that had not yet been debated specifically prohibited Congress from 
taxing exports. Mason wanted to debate the issue out of order. He did not 
want to give Congress the right to levy any tax without simultaneously 
adopting a corresponding prohibition on export taxes. Mason “was unwill¬ 
ing to trust to its being done in a future article" and “professed his jealousy 
for the productions of the Southern or as he called them, the staple States." 
Sherman and Rutledge quickly reassured Mason that such a provision 
would be dealt with later. Mason could not, however, have been totally 
reassured when Gouvemeur Morris declared that a prohibition on taxing 
exports was “radically objectionable." A number of other delegates then 
debated this issue. With the exception of Madison, all the southerners op¬ 
posed taxing exports; all of the northerners, except those from Connecticut 
and Massachusetts, favored the idea. 70 The Convention then postponed the 
question of taxing exports. 

This short debate gave hints of a developing bargain between New En¬ 
glanders and delegates from the Deep South. In reassuring Mason, South 
Carolina’s John Rutledge noted that he would vote for the commerce clause 
as it stood, but only “on condition that the subsequent part relating to 
negroes should also be agreed to." 71 Rutledge clearly equated an export tax 
with an attack on slavery. Delegates from Connecticut and Massachusetts 
indicated some support for Rutledge's position. The “dirty compromise" of 
the Convention was taking shape. The South Carolina delegation would 
support the commerce clause if New England would support a prohibition 
on export taxes and protection for the slave trade. This understanding solidi¬ 
fied during the next two weeks. 

On August 21 the New England states joined the five slave states south 
of Delaware on three crucial votes. On the first all three New England states 
voted to defeat an amendment to the draft Constitution that would have 
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allowed Congress, by a simple majority vote, to tax exports in order to raise 
money to support the national government. During the debate over this 
motion, Connecticut's Ellsworth argued against taxing exports because such 
taxes would unfairly hurt the South, which produced major export crops 
such as “Tobo. rice and indigo." Ellsworth believed “a tax on these alone 
would be partial and unjust/’ Next, in a key five-to-six vote, Connecticut 
joined the five slave states to defeat a proposal made by Madison to allow 
taxes on exports by a two-thirds vote of Congress. On the final vote, to 
absolutely prohibit all export taxes, Massachusetts joined Connecticut and 
five slave states, and the measure favored by the South passed seven to 
four. The Virginia delegation was divided three to two, with Madison and 
George Washington unsuccessfully favoring Congressional power to tax 
exports. 72 

The Convention then debated a motion by Luther Martin to allow an 
import tax on slaves. Martin represented Maryland, a slave state, but one 
with a surplus of slaves, which helps explain his desire to discourage the 
African trade with a tax. Rutledge opposed Marlin’s motion with a two¬ 
pronged attack. He first told the Convention that the “true question at pres¬ 
ent is whether the Southern States shall or shall not be parties to the Union.” 
The implied threat of secession was clear. He then told the northern dele¬ 
gates that if they would “consult their interest,” they would “not oppose the 
increase of slaves which will increase the commodities of which they will 
become the carriers.” Ellsworth of Connecticut agreed, refusing to debate 
the “morality or wisdom of slavery” and simply asserting that “what en¬ 
riches a part enriches the whole.” The alliance for profit between the Deep 
South and New England was now fully developed. Charles Pinckney reaf¬ 
firmed that South Carolina would “never receive the plan if it prohibits the 
slave trade.” 1 Shrewdly, Pinckney equated a tax on imported slaves with a 
prohibition on the trade itself. On this note the Convention retired for the 
day. 

Roger Sherman opened debate the next day by adopting a familiar pose. 
He declared his personal disapproval of slavery but refused to condemn it in 
other parts of the nation. He then argued against a prohibition of the slave 
trade. First, he asserted that “the public good did not require” an end to the 
trade. Noting that the states already had the right to import slaves, Sherman 
saw no point in taking a right away from the states unnecessarily because 
“it was expedient to have as few objections as possible” to the new Consti¬ 
tution. Here Sherman assumed it was necessary to defuse opposition from 
the Deep South to the Constitution, which might result from a ban on the 
slave trade, but he did not think it necessary to placate those in the North 
and the Upper South who might oppose the Constitution if it allowed the 
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slave trade to continue. Although Sherman was prepared to appease those who 
supported the slave trade, he apparently was unconcerned about the strong 
opposition to the slave trade in his own region Next, Sherman observed 
that “the abolition of slavery seemed to be going on in the U.S" If they 
were left alone, the “good sense of the several States" would soon end all 
slavery in the country. In making this argument, Sherman either confused 
the abolition of the slave trade with the abolition of slavery itself or fool¬ 
ishly believed that because New England and Pennsylvania had begun to 
abolish slavery, the rest of the nation would soon follow. Finally, revealing 
his priorities, Sherman urged the delegates to hurry and Finish their busi¬ 
ness, noting, no doubt, that they had been in session for almost three months. 74 

George Mason of Virginia responded to Sherman with a fierce attack on 
the “infernal traffic" in slaves, which he blamed on “the avarice of British 
Merchants." Reflecting the sectional hostilities at the Convention, as well as 
trying to lay blame on anyone but Virginians for the problem of slavery. 
Mason then “lamented" that his “Eastern brethren had from a lust of gain 
embarked in this nefarious traffic." Mason leveled some of the strongest 
criticism of slavery yet heard at the Convention, declaring it an “evil" 
system that produced “the most pernicious effect on manners." He declared 
that “every master of slaves is bom a petty tyrant" and warned that slavery 
would "bring the judgment of heaven on a Country" and ultimately produce 
“national calamities." Despite this apparent attack on the whole institution. 
Mason ended his speech by demanding only that the national government 
“have power to prevent the increase of slavery" by prohibiting the African 
trade. Mason failed to say that Virginia, like Maryland, had a surplus of 
slaves and did not need the African slave trade any longer As Peter Wallen¬ 
stein has recently argued, “Whatever his occasional rhetoric, George Mason 
was-—if one must choose—proslavery, not antislavcry. He acted in behalf 
of Virginia slaveholders, not Virginia slaves," when he opposed a continua¬ 
tion of the African trade. 7 * 

Others at the Convention understood this quite well. James McHenry 
candidly wrote in his private notes “ft]hat the population or increase of 
slaves in Virginia exceeded their calls for their services," and thus a prohi¬ 
bition of the slave trade “would be a monopoly" in Virginia’s “favor." 
Under such conditions “Virginia etc would make their own terms for such 
[slaves] as they might sell." 6 The “etc" no doubt included McHenry 's own 
stale of Maryland. 

Ellsworth of Connecticut, adopting the same pose as Sherman, answered 
Mason. Because “he had never owned a slave,” Ellsworth declared he 
“could not judge of the effects of slavery' on character." However, if slavery 
were as wrong as Mason had suggested, merely ending the irade was insuf- 





A COVENANT WITH DEATH 25 


ficicnt. Ellsworth, of course, knew that the Virginians opposed allowing the 
national government to abolish slavery. Therefore, since there were many 
slaves in Virginia and Maryland and fewer in the Deep South, any prohibi¬ 
tion on the trade would be “unjust towards S. Carolina and Georgia." So 
Ellsworth urged the Convention not lo “intermeddle" in the affairs of other 
states. The Convention had now witnessed the unusual phenomenon of a 
New Englander defending the slave trade against the attacks of a Virginian. 

The Carolinians were of course quite capable of defending their own 
institution. Charles Pinckney, citing ancient Rome and Greece, declared that 
slavery was “justified by the example of all the world." He warned that any 
prohibition of the slave trade would “produce serious objections to the 
Constitution which he wished to see adopted." 78 His cousin, General 
Pinckney, also declared his support for the Constitution but noted that his 
“personal influence . . would be of no avail towards obtaining the assent" 
of his home state. He believed Virginia's opposition to the trade was more 
pecuniary than moral. Virginia would “gain by stopping the importations" 
because “her slaves will rise in value, and she has more than she wants." 
Prohibiting the trade would force South Carolina and Georgia “to confeder¬ 
ate" on “unequal terms." While Virginia might gain, the nation as a whole 
would not. More slaves would produce more goods, and that result would 
help not only the South but also the states involved in “the carrying trade." 
Viewing the slave trade solely as an economic issue, Pinckney thought it 
“reasonable" that imported slaves be taxed. But a prohibition of the slave 
trade would be “an exclusion of S. Caro[in]la from the Union." As he had 
made clear at the beginning of his speech, “S. Carolina and Georgia cannot 
do without slaves." Rutledge and Butler added similar sentiments, as did 
Abraham Baldwin of Georgia and Williamson of North Carolina 9 

New England accents now supponed the southern drawls. Gerry of Mas¬ 
sachusetts offered some conciliatory remarks, and Sherman, ever the ally of 
the South, declared that “it was better to let the S. States import slaves than 
to pari with them, if they made that a sine qua non." However, in what may 
have been an attempt to give his remarks an antislavery tone, he argued that 
taxing imported slaves was morally wrong because that “implied they were 
property."* 0 This position undoubtedly pleased Sherman's southern allies, 
who did not want lo pay taxes on any slaves they imported. Sherman's 
speech also underscored the profound support that the Carolinians and 
Georgians found among some New Englanders. 

The reasons for cooperation between New England and the Deep South 
on this issue were now clear. New Englanders, involved in the “carrying 
trade," would profit from transporting rice and other products produced by 
slave labor. And the South Carolinians seemed willing to support the New 
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Englanders' demands for congressional power to regulate all commerce. In 
return. New Englanders would support the right of the Carolinas and Geor¬ 
gia to import the slaves they could not “do without.” 

On the other side of the issue, only John Langdon of New Hampshire 
and John Dickinson of Delaware still vigorously opposed allowing the slave 
trade to continue. Dickinson argued that the trade was “inadmissible on 
every principle of honor and safety." Furthermore, he was prepared to call 
the Carolinians' bluff, doubting the Deep South would reject the Constitu¬ 
tion and the stronger national government that most South Carolinians and 
Georgians wanted, if the trade were prohibited. James Wilson was also 
skeptical of southern threats, but he did not offer any strong rebuttal. Nor 
did Rufus King, who only pointed out that prohibiting a tax on imported 
Africans was an “inequality that could not fail to strike the commercial 
sagacity of the Northern and middle States. " S| 

The most surprising contribution to this debate came from Gouvemeur 
Morris of Pennsylvania, who had previously been the most consistent oppo¬ 
nent of slavery at the Convention. He suggested that the subject of commer¬ 
cial regulation and the slave trade be sent to committee. “These things may 
form a bargain among the Northern and Southern States," he shrewdly 
noted. The Convention quickly accepted his suggestion. 

Two days later, on August 25, the committee reported a compromise 
proposal; the next day the Convention began to debate it. The committee 
proposed that Congress be barred from prohibiting the African slave trade 
until 1800 but that in the meantime a reasonable tax be levied on imported 
slaves. Charles Cotesworth Pinckney immediately urged that the date be 
changed to 1808. which would be twenty years after the Constitution was 
ratified. Nathaniel Gorham of Massachusetts seconded this motion. Madi¬ 
son complained that this provision was “dishonorable to the National char¬ 
acter' 1 and to the Constitution and the “twenty years will produce all the 
mischief that can be apprehended from the liberty to import slaves." Never¬ 
theless, the Convention accepted Pinckney's change by a seven-to-four 
vote. Three New England states, Maryland, and the three Deep South states 

<ii 

supported Pinckney's motion. 

Gouvemeur Morris, still resisting a continuation of the slave trade, then 
proposed that the clause specifically declare that the “importation of slaves" 
be limited to the Carolinas and Georgia. Morris wanted it known “that this 
pari of the Constitution was a compliance with those States." Having made 
this motion only to embarrass supporters of the trade, Morris withdrew' 
it By a seven-to-four vote, the Convention then adopted the slave trade 
provision. The three New England states once again joined Maryland 
and the Deep South to allow the slave trade to continue for twenty years. w 
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This vote formed a key component of the ‘‘dirty compromise.'* 

On August 28 the Convention debated what would become the privileges 
and immunities clause of the Constitution. Charles Cotcsworlh Pinckney 
“seemed to wish some provision should be included in favor of property in 
slaves,** but he did not press the point, and the Convention accepted the 
clause with only South Carolina voting no. Pinckney's concern was appar¬ 
ently over the right of masters to travel from state to state with their slaves. 
In fact, those states which had already passed gradual emancipation statutes, 
like Pennsylvania, had made provisions for slave transit. Perhaps for this 
reason, other southern delegates did not share Pinckney's concern. This 
seems to have been the only time during the Convention when southerners 
perceived a threat to slavery but were unable to muster the votes, or perhaps 
their own energies, to head it off. 

The Convention immediately turned to the fugitives from justice clause. 
Butler and Charles Pinckney attempted to amend this provision “ ‘to require 
fugitive slaves and servants to be delivered up like criminals. 1 ” Roger 
Sherman sarcastically countered that he “saw no more propriety in the 
public seizing and surrendering a slave or servant, than a horse.” James 
Wilson objected that this would cost the free states money. Significantly, 
this opposition came from two delegates who usually sided with the South. 
Butler wisely “withdrew his proposition in order that some particular provi¬ 
sion might be made apart from this article.” 86 

The next day the debates over commerce, the slave trade, and fugitive 
slaves were all joined to complete the “dirty compromise.” In a debate over 
the commerce clause, Charles Pinckney, the younger and more impetuous 
of the two cousins, moved that a two-thirds majority be required for all 
commercial regulations. He argued that “the power of regulating commerce 
was a pure concession on the part of the S. Slates” and that therefore the 
two-thirds requirement was reasonable. 8 

General Pinckney agreed that “it was the true interest of the S. States to 
have no regulation of commerce.” But in one of the most revealing state¬ 
ments of the Convention, he explained his support for a clause requiring 
only a simple majority for passage of commercial legislation. Pinckney said 
he took this position because of “their [the eastern states'] liberal conduct 
towards the views of South Carolina.” The “views of South Carolina” con¬ 
cerned the slave trade. In the margins of his notes, Madison made this clear, 
writing that Pinckney “meant the permission to import slaves. An under¬ 
standing on the two subjects of navigation and slavery, had taken place 
between those parts of the Union, which explains the vote on the Motion 
. . as well as the language of Genl. Pinckney & others.” Other delegates 
confirm this analysis. Luther Martin later reported that 
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the eastern States, notwithstanding their aversion to slavery, were very will¬ 
ing to indulge the southern States, at least with a temporary liberty to prose¬ 
cute the slave trade, provided the southern States would in their turn gratify 
them, by laying no restriction on navigation acts: and after a very little time, 
the committee by a great majority, agreed on a report, by which the general 
government was to be prohibited from preventing the importation of slaves 
for a limited time, and the restrictive clause relative to navigation acts was to 
be omitted . RR 

Subsequent debate confirmed that New Englanders and South Carolini¬ 
ans had indeed struck a bargain. Butler, for example, declared that the 
interests of the southern and eastern states were “as different as the interests 
of Russia and Turkey.' 1 Nevertheless, he was “desirous of conciliating the 
affections of the East 11 and so rejected the two-thirds requirement. The Virgin¬ 
ians, who had opposed the slave trade provisions, now supported the de¬ 
mand for a two-thirds requirement for commercial legislation. But they were in 
the minority. South Carolina joined all the northern states to defeat the 
motion to require a two-thirds vote to regulate commerce. The Convention 
then adopted the clause allowing a simple majority to regulate commerce. 8 

Immediately after this vote, Butler reintroduced the fugitive slave clause. 
Without debate or recorded vote, it, too, passed. g ° The South gained one 
more victory for slavery. The northerners who had opposed the fugitive 
slave provision only a day before were now silent. 

The debates of late August reveal how willing the northern delegates— 
especially the New Englanders—were to bargain with the Deep South over 
slavery and commerce. Some years ago William W. Freehling argued that 
the slave trade clause was adopted to “lure Georgia and South Carolina into 
the Union.' Q| The Convention debates, however, suggest that the Deep 
South did not need to be lured into the Union; the delegates from the 
Carolinas and Georgia were already deeply committed to the Constitution 
by the time the slave trade debate occurred. Moreover, the South had al¬ 
ready won major concessions on the three-fifths clause and the prohibition 
on taxing exports. These were permanent features of the Constitution, un¬ 
like the slave trade provision, which would lapse in twenty years. Although 
some southerners talked of not joining the Union unless the slave trade 
were allowed, it seems unlikely they would have risked going it alone over 
a temporary right of importation/ 32 

This prospect is even more unlikely because at the time of the Conven¬ 
tion none of these states was actively importing slaves from Africa. This 
fact cuts against Earl Maltz's recent contention that giving Congress the 
“authority to ban the importation of new slaves 11 would “have done serious 
damage to the economies of a number of southern states.From 1787 
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until 1803 South Carolina did not import any slaves from Africa. From 
1803 to 1808 South Carolina imported about 80,000 new slaves. These 
importations created enormous human tragedies for the individual victims 
of the trade—and they doubtless provided huge profits to individual im¬ 
porters and purchasers—but these importations did not dramatically affect 
the economy of the Deep South. 

The arguments of Freehling and Maitz rest on the assumption that the 
states of the Deep South would have rejected the Constitution over the right 
to import slaves in the future when they in fact were not currently importing 
them. Furthermore, even without constitutional protection for the slave 
trade, importations from Africa would have been legal until the Congress 
actually took the time, and mustered the votes, to prohibit them. At no time 
did the Convention consider a clause flatly prohibiting the trade; the entire 
debate was over whether the Constitution would explicitly protect the trade. 
Maitz writes that “under the Articles of Confederation, no federal action 
against the slave trade was possible; if this is the appropriate starting point 
then even a delayed grant of authority over the importation of slaves must 
be considered anti-slavery and nationalistic."^ However, this analysis fails 
to recognize that the slave trade clause is a specific exception to the general 
rule giving Congress complete power to regulate all commerce but slave 
importation. In essence the Convention granted Congress the general power 
to regulate all international commerce except the African slave trade. The 
fact that the South Carolina delegation considered this a great victory for 
their special interest in slave importations further undermines Maltz's con¬ 
tention that the slave trade clause is antislavcry. 

However one views the African trade, it is hard to see how anyone could 
assert that the fugitive slave clause was also a “lure.” Added at the last 
possible moment, without any serious debate or discussion, this clause was 
a boon to the South without any quid pro quo for the North. On this vote the 
northern delegates either did not understand the importance of the issue or 
were too tired to fight it. 

The August debates also reveal that the northern delegates could have 
had no illusions about the nature of the covenant they were forming with 
the South. The northern delegates could not have forgotten Charles Cotes- 
worth Pinckney's earlier assertion that “S. Carolina and Georgia cannot do 
without slaves.” Although the “Fathers liked to call [slavery] temporary,” 
the evidence of the Convention shows they should have known better.^ 5 
Throughout the Convention the delegates from the slave states made no 
attempt to hide their belief that slavery would be a permanent part of their 
culture and society. No one who attended the Philadelphia Convention 
could have believed that slavery was “temporary” in the South. 
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Toward Sectional Harmony 

With the adoption of the commerce clause, the slave importation clause, 
and the fugitive slave clause, the issues of immediate concern to slave¬ 
owners seemed to be settled. However, on August 30 the debate over the 
domestic violence clause of what became Article IV of the Constitution led 
to renewed conflicts over slavery. Dickinson of Delaware attempted to 
delete the limitation that permitted the national government to intervene to 
prevent violence only “on the application” of a state legislature. This 
change would have allowed the national government, and not the states, to 
determine when intervention was necessary. The Convention quickly de¬ 
feated this motion, with the five slave states voting no, apparently because 
they did not want the national government to interfere in their domestic 
affairs. However, on a vote to change the wording of the clause from 
“domestic violence” to “insurrections," four slave states, including Virginia, 
voted yes. but the motion lost five to six. g6 Fear of slave insurrections no 
doubt motivated the South to wish for more explicit protection on this 
matter. 

The Convention now turned to the numerous proposals that had been 
tabled throughout the summer. North-South cooperation was quite evident 
through the next two weeks. Motions introduced by a delegate from one 
section were often seconded by one from the other. Although some patterns 
of sectional voting can be found in these debates, they arc rare and may be 
more coincidental than significant 97 Some delegates, particularly Mason of 
Virginia, raised sectional fears. But by this time Mason was so clearly 
opposed to the Constitution that he was apparently willing to make any 
argument to derail the work of the Convention. 98 

Even on the divisive issue of the slave trade the sectional compromise 
held. On September 10, the last day of debate before the Constitution went 
to a final Committee of Style. Rutledge of South Carolina noted his opposi¬ 
tion to the amendment procedure because “the articles relating to slaves 
might be altered by the states not interested in that property and prejudiced 
against it." At Rutledge's insistence the Convention added a clause forbid¬ 
ding any amendment of the slave trade provision and the capitation tax 
provision before 1808." As they had throughout the Convention, the dele¬ 
gates from the Deep South left almost nothing to chance in their zeal to 
protect slavery. 

Emerging from the Committee of Style on September 14, the penulti¬ 
mate version of the Constitution produced further debate on issues relating 
to slavery and sectionalism. On September 15 an attempt to increase the 
representation of North Carolina in the First Congress failed, on a strictly 





A COVENANT WITH DEATH Ji 


sectional vote. Similarly, the Convention rejected an attempt to change the 
clause on export taxes to make it yet more favorable to the South. Here, 
however, Maryland and South Carolina joined the North in defeating the 
measure. 100 The Convention's last substantive action on slavery-related 
matters concerned the fugitive slave clause. The Committee of Detail had 
reported the clause with the language “No person legally held to Service or 
Labour in one State escaping into another shall ... be discharged from such 
service or labour.” The Convention substituted the phrase “under the laws 
thereof’ after the word “state” for the term “legally.” The delegates made 
this change “in compliance with the wish of some who thought the term 
[“Iegal”J equivocal, and favoring the idea that slavery was legal in a moral 
view.” 1 1 This was a minor victory for those who were squeamish about 
slavery, but it had no practical effect. 

The Proslavery Compact 

This final compromise over the wording of the fugitive slave clause was an 
entirely appropriate way to end discussion of slavery at the Convention. 
Throughout the Convention the delegates had fought over the place of 
slavery in the Constitution. A few delegates had expressed moral qualms 
over slavery, but most of the criticism had been political and economic. 
Northerners opposed representation for slavery because it would give the 
South a political advantage; Virginians opposed the slave trade, at least in 
part, because it would undermine the value of their excess slaves. The initial 
reaction to the fugitive slave clause typified this. When Pierce Butler and 
Charles Pinckney first proposed the clause, James Wilson complained, 
“This would oblige the Executive of the State to do it, at public ex¬ 
pense. 1,102 The costs Wilson worried about were more financial than moral. 

The word “slavery” was never mentioned in the Constitution, yet its 
presence was felt everywhere. The new wording of the fugitive slave clause 
was characteristic. Fugitive slaves were called persons “held to Service or 
Labour,” and the word “legally” was omitted so as not to offend northern 
sensibilities. Northern delegates could return home asserting that the Con¬ 
stitution did not recognize the legality of slavery. In the most technical 
linguistic sense, they were perhaps right. Southerners, on the other hand, 
could tell their neighbors, as General Charles Cotcsworth Pinckney told his, 
“We have obtained a right to recover our slaves in whatever ^art of Amer¬ 
ica they may take refuge, which is a right we had not before.” 1 3 

Indeed, the slave states had obtained significant concessions at the Con¬ 
vention. Through the three-fifths clause they gained extra representation in 
Congress. Through the electoral college their votes for president were far 




32 CHAPTER ONE 


more potent than the votes of northerners. The prohibition on export taxes 
favored the products of slave labor. The slave trade clause guaranteed their 
right to import new slaves for at least twenty years. The domestic violence 
clause guaranteed them federal aid if they should need it to suppress a slave 
rebellion. The limited nature of federal power and the cumbersome amend¬ 
ment process guaranteed that as long as they remained in the Union, their 
system of labor and race relations would remain free from national interfer¬ 
ence. On every issue at the Convention, slaveowners had won major con¬ 
cessions from the rest of the nation, and with the exception of the commerce 
clause they had given up very little in return. The northern delegates had 
been eager for a stronger Union with a national court system and a unified 
commercial system. Although some had expressed concern over the justice 
or safety of slavery, in the end they were able to justify their compromises 
and ignore their qualms. 

At the close of the Convention, two delegates, Elbndge Gerry of Massa¬ 
chusetts and George Mason of Virginia, explained why they could not sign 
the document they had helped create. Both had a plethora of objections that 
included slavery-related issues. But their objections were not grounded in 
moral or philosophical opposition to slavery; rather, like the arguments of 
those delegates who ultimately supported the compromises over slavery, the 
objections of Gerry and Mason were practical and political. Gerry com¬ 
plained that the three-fifths clause gave the South too much political power 
at the expense of New England. Mason opposed allowing the slave trade to 
continue because “such importations render the United States weaker, more 
vulnerable, and less capable of defense.” 104 

During the ratification struggles others would take more principled 
stands against the compromises over slavery. A New Yorker complained 
that the Constitution condoned “drenching the bowels of Africa in gore, for 
the sake of enslaving its frcc-bom innocent inhabitants.” In New Hampshire 
Joshua Atherton opposed ratification because it would make all Americans 
“consenters to, and partakers in, the sin and guilt of this abominable traf¬ 
fic. 11 A Virginian thought the slave trade provision was an “excellent 
clause” for “an Algerian constitution: but not so well calculated (I hope) for 
the latitude of America.” 105 

It was more than just the slave trade that northern antifcdcralists feared. 
Three opponents of the Constitution in Massachusetts noted that the docu¬ 
ment bound the states together as a “whole” and “the states” were “under 
obligation . . . reciprocally to aid each other in defense and support of every 
thing to which they arc entitled thereby, right or wrong.” Thus, they might 
be called to suppress a slave revolt or in some other way defend the institu¬ 
tion. They could not predict how slavery might entangle them in the future. 
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but they did know that ‘‘this lust for slavery, [was] portentous of much evil 
in America, for the cry of innocent blood, . . . hath undoubtedly reached to 
the Heavens, to which that cry is always directed, and will draw down upon 
them vengeance adequate to the enormity of the crime.” 106 

The events of 1861-65 would prove the three Massachusetts anti- 
federalists of 1788 correct. Only after a civil war of unparalleled bloodshed 
and the adoption of three constitutional amendments could the Union be 
made more perfect, by finally expunging slavery from the Constitution. 



Two 


Slavery and the Northwest Ordinance 

A Study in Ambiguity 


While the Constitutional Convention was meeting in Philadelphia, the Articles 
of Confederation remained in force, and the Congress under the Articles 
continued to meet. One of the last acts of the Confederation Congress, and 
one of its most significant, was the adoption of the Northwest Ordinance in 
July 1787. The Ordinance provided a framework for creating a government 
in the territory north and west of the Ohio River. Eventually the Ordinance 
would lead to the creation of the states of Ohio, Indiana, Illinois, Michigan, 
and Wisconsin. The Northwest Ordinance replaced the Ordinance of 1784, 
which Congress adopted but never implemented. 

The Northwest Ordinance consists of fourteen paragraphs, or sections, 
followed by six articles. The sections detailed how territorial government 
was to be created, how laws were to be passed, and how private property 
claims were to be protected. The first five articles guaranteed fundamental 
rights such as religious liberty and due process of law, provided for the 
creation of public schools, regulated relations with native peoples, and de¬ 
tailed how the territories could evolve into new states. Under these provis¬ 
ions Congress and the executive branch successfully governed the 
territories from 1787 until 1848, when Wisconsin entered the Union. 

Article VI of the Ordinance—the subject of this chapter—addressed the 
problem of slavery in the territory. Article VI provided: 

There shall be neither slavery nor involuntary servitude in the said territory, 
otherwise than in the punishment of crimes, whereof the part)' shall have 
been duly convicted: provided always, that any person escaping into the 
same, from whom labour or service is lawfully claimed in any one of the 
original states, such fugitive may be lawfully reclaimed, and conveyed to the 
person claiming his or her labour or service as aforesaid . 1 

At first glance Article VI seems to be an absolute ban on slavery in the 
territory. Its language—“There shall be neither slavery nor involuntary 

34 






SLAVERY AND THE NORTHWEST ORDINANCE S3 


servitude”—is emphatic and unequivocal. In a document written by the 
nation's Founders, this provision was certainly an important step in the 
right direction. It surely stands in marked contrast to the overwhelmingly 
proslavery Constitution then being drafted at the Philadelphia Convention. 
As we saw in Chapter I, the southern delegates at the Constitutional Con¬ 
vention successfully fought throughout the summer to preserve and protect 
slavery under the new Constitution. Ironically, their colleagues in Congress, 
meeting in New York, supported the apparent prohibition of slavery in a 
vast portion of the nation. 

But as we see in this chapter and in Chapter 3, the slavery provision of 
Article VI was ambivalent and far from clear. Furthermore, it conflicted 
with other provisions of the Ordinance. Despite the obvious intent of Article 
VI, bondage continued in the Northwest for more than half a century after 
Congress first passed the Ordinance 

Antebellum Opponents of Slavery and Article VI 

In the three decades before the Civil War, antislavery northerners made 
much of the Ordinance. It figured in the debates over the settlement of all 
the western territories and was at least tangentially an issue in the Dred 
Scott case of 1857. Many northerners argued the Dred Scott decision was 
wrong, at least in part, because it violated the intent of the Ordinance. 
Indeed, for many antebellum northerners the Ordinance, and especially Ar¬ 
ticle VI, was almost a sacred text. 

In the early 1830s Salmon P. Chase, who would become chief justice of 
the U.S. Supreme Court in 1864, described the Ordinance as a ‘‘remarkable 
instrument the last gift of the congress of the old confederation to the 
country ... a fit consummation of their glorious labors.” Writing in the 
1850s, at the height of sectional tensions over slavey in the territories, 
Edward Coles, the antislavcry former governor of Illinois, declared that the 
Ordinance was “marvellous” and showed “the profound wisdom of those 
who framed such an efficacious measure for our country.” Coles contrasted 
the debate over slavery in Kansas and Nebraska in 1854 to the earlier 
period, when “the Territories subject to it [the Ordinance] were quiet, 
happy, and prosperous.” Coles believed that if American politicians had 
followed the pattern set by the Ordinance of 1787, the turmoil of the 1850s 
might have been avoided. Similarly, Abraham Lincoln argued that the Ordi¬ 
nance proved that Congress had the constitutional power to prohibit slavery 
in the territories and thus the Dred Scott decision was wrong. Lincoln 
asserted that the Northwest Ordinance demonstrated that “the fathers of this 
government did not make it part slave and part free to remain permanently 
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so," and “it was expected at that time that the institution of slavery would 
gradually come to an end." 2 

Men like Chase, Coles, and Lincoln praised the Ordinance for creating 
the free states along the Ohio River. Like most antebellum northerners, they 
had no doubt that without the Ordinance the Midwest would have become a 
bastion of slavery. 

In spite of the praise that Article VI received in the nineteenth century, 
modem scholars have, for the most part, ignored it. Although Ulrich B. 
Phillips described it as "the first and last antislavery achievement by the 
central government" in this period, a careful examination of the provision 
and its implementation suggests that it is unclear exactly what Congress 
intended to accomplish with Article VI. At the time of its passage, the 
Ordinance did not threaten slavery in the South. It may even have strength¬ 
ened slavery there. Nor did the Ordinance immediately or directly affect 
slavery in the territory north of the Ohio River. Slavery continued in the 
region for decades. Thus, in the nineteenth-century usage of the term, the 
Ordinance was not abolitionist and was only barely "antislavery." 3 

It is unlikely that all those who voted for the Ordinance believed Article 
VI threatened slavery. Certainly the southern congressmen who voted for it 
were not consciously undermining their most important economic institu¬ 
tion. On the contrary, some of the slaveholders who voted for the legislation 
probably understood that Article VI actually fortified slavery. The Ordi¬ 
nance was specifically limited to the territory north of the Ohio River, and 
this implied that the territory south of the river what became the states of 
Kentucky, Tennessee, Alabama, and Mississippi—was open to slavery. The 
debates over the Ordinance of 1784 reinforced this belief. When it passed 
the Ordinance of 1784. Congress had deleted a proposal to prohibit slavery 
in all the western territories after the year 1800. By applying that idea only 
to the northern territories. Congress indicated that slavery would be legal 
south of the Ohio River. 4 

The fugitive slave provision of Article VI further strengthened slavery in 
the South, offering masters an important new national protection. Under 
Article VI slaveowners were authorized to “lawfully reclaim” fugitive 
slaves escaping into the Northwest Territory. The Articles of Confederation 
contained no such protection. Nor did any other act of the Confederation 
Congress. This was in fact the first time the national government had recog¬ 
nized the rights of southern masters to recover runaway slaves in what was 
emerging as the free North. This was an important victory' for southern 
slaveowners. 5 

While the Ordinance gave support to slavery in the South, it did not 
destroy slavery north of the Ohio River. Article VI was not an emancipation 
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proclamation for the Northwest. No slaves were immediately freed because 
of the Ordinance; neither it nor the constitutions of the free states that were 
later created under the Ordinance led to an immediate end to slavery 
throughout the area. 

In the long run. of course. Article VI became a powerful force in the 
development of the ideology of free soil. As historian David Brion Davis 
points out, “It provided the core of the Republican party's ideology, an 
ideology that seemed convincing to millions of northerners who had no 
sympathy for the abolitionist cause.” Thus, in the 1850s northern Republi¬ 
cans who had no interest in interfering with slavery in the South neverthe¬ 
less adopted the notion implicit in the Ordinance that slavery should not be 
allowed in the western territories. The Ordinance also helped set the stage 
for the emergence of six free states in the region. By discouraging slave¬ 
owners from moving into the region, the Ordinance helped create a white 
majority in the Northwest that was hostile to slavery This proved especially 
crucial in Illinois, w'here in 1823-24 opponents of slavery led by Governor 
Edward Coles soundly defeated an attempt to amend the Illinois Constitu¬ 
tion of 1818 to allow slavery. Yet even after the defeat of the proslavery 
forces, some Illinois blacks remained in bondage for nearly thirty years. 
Slavery lingered so long in the Northwest at least in part because the Ordi¬ 
nance was ambiguous, internally inconsistent, and written by men who 
were uncertain of their own objectives. 6 

The Failure to End Slavery Immediately 

An examination of the transition from slavery to liberty in the Northwest 
illustrates the ambivalence of the founding generation toward slavery; the 
naivete of the early opponents of the peculiar institution: the tenacity of 
slaveowners in maintaining control over their “servants,” even when they 
lived in theoretically “free" jurisdictions; and the support for the expansion 
of slavery that existed in the early national period. 7 Finally, this examina¬ 
tion illustrates the difficulty of ending an entrenched institution merely by 
broad policy statements, without the support of detailed legislative enact¬ 
ments and executive enforcement. 

The failure of the Ordinance and state constitutions to end slavery im¬ 
mediately has a fourfold explanation. First, Congress drafted and adopted 
Article VI without debate. Such debate might have clarified its intent and 
meaning. After approving Article VI. (he Confederation Congress did not 
change the rest of the Ordinance to provide internal consistency in the 
document. Thus, specific dictates of the Ordinance protected some slavery 
in the region even while Article VI seemed to proclaim an end to slavery. 
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For example, throughout the Ordinance there arc references to "free" inhab¬ 
itants of the territory, indicating that "unfrcc” inhabitants might also be 
allowed to live there 

Second, slavery had a certain staying power—a power of inertia—that 
made eradication of the institution difficult. Slavery existed in the North¬ 
west before Congress enacted the Ordinance—a fact Congress either did 
not know or did not consider—and the mere passage of a law by a distant 
and virtually powerless Congress could hardly effect immediate change. 
Nor would a state constitution necessarily end slavery immediately. Notions 
of private property fundamental to the ideology of the American Revolution 
further strengthened existing slavery in the territory. Was it fair, asked men 
raised on Lockean concepts of "life, liberty, and property,” to deprive one 
man of his property in order to give another his liberty? Chief Justice 
William Tilghman of Pennsylvania, for example, concluded in an 1815 case 
that property was as important as liberty. In rejecting a slave's claim to 
freedom, he wrote: "I know that freedom is to be favoured, but we have no 
right to favour it at the expense of property.” Tilghman articulated an 
attitude prevalent throughout much of the nation. Thus, perhaps it is not 
surprising that the Illinois Constitution of 1818 protected slavery and invol¬ 
untary servitude and that until 1845 the Illinois Supreme Court was unwill¬ 
ing to free all the slaves (or their descendants) in that state. 8 

Third, the abolition of slavery in the Northwest Territory created serious 
conflict-of-laws questions. The three most important antebellum states in 
the area- -Ohio, Indiana, and Illinois—shared long borders with slave stales. 
The two great river highways of the American interior, the Ohio and the 
Mississippi, demarcated these borders. Numerous masters traveling with 
their slaves on these waterways found it necessary or convenient to land on 
the free side of the rivers. In later years the National Road would begin in 
the slave state of Maryland but pass through two northwestern states and 
lerminate in a third. If these states did not allow transit with slaves, then 
comity among the states and harmony within the Union would be disrupted. 
On the other hand, to allow such transit would require the states to violate their 
own constitutional prohibitions of slavery. This was so because even slaves 
who were temporarily in a free state were nevertheless slaves. Freedom was 
essentially indivisible. It was impossible to bring slaves into a free jurisdic¬ 
tion without bringing some or all of the attributes of a system of slavery 
with them. If the slave followed the master into a free territory or state, so 
would the whip, the chain, and the other coercions of the institution. g 

Finally, there was a lack of will on the part of many local officials, who 
were often themselves slaveowners, to enforce either the spirit or the pre¬ 
cise letter of the Ordinance. Important national leaders such as Thomas 
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Jefferson and James Madison were willing to allow the institution to sur¬ 
vive in the Northwest on the theory that the diffusion of slaves throughout 
the nation would benefit both the slaves and the white population. Many 
slaveholding settlers in the territory also supported this theory in hopes it 
would undermine the antislavery thrust of the Ordinance. 

The Adoption and Ineffectuality of the Slavery Prohibition 

The Ordinance directly addressed slavery in its last article: 

There shall be neither slavery nor involuntary servitude in the said territory, 
otherwise than in ihc punishment of crimes, whereof the party shall have 
been duly convicted: provided always, that any person escaping into the 
same, from whom labour or service is lawfully claimed in any one of the 
original states, such fugitive may be lawfully reclaimed, and conveyed to the 
person claiming his or her labour or service as aforesaid ,0 

On its face this language appears to be straightforward. The words “there 
shall be neither slavery nor involuntary servitude" seem to mean that all 
slavery is prohibited in the territory and that the status of “slave” cannot be 
recognized by the laws of the territory. Yet the fugitive slave provision of 
the same article partially compromised this apparently conclusive language. 
The article gives no hint as to how a fugitive slave was to be treated in the 
territory. Could a master beat his fugitive with impunity? Might a master 
rape his female fugitive slave? What would be the status of the child bom to 
a fugitive in the territory? These questions, and similar ones, suggest that 
slavery presented problems that might not be easily overcome by the single 
article in the Ordinance. 

The apparent simplicity of Article VI is further undermined by other 
provisions of the Ordinance and by the circumstances of the drafting of the 
article. The Ordinance initially consisted of fourteen paragraphs that out¬ 
lined how the territory was to be governed and five “articles” that would 
“forever remain unalterable, unless by common consent.” 11 Between May 
1786 and May 1787, Congress intermittently discussed this proposed docu¬ 
ment with no mention of slavery. In April and May 1787, Congress gave 
the proposal two favorable readings. A third reading, set for May 10, was 
postponed, and by May 12 Congress lacked a quorum. When Congress 
resumed deliberations in July, it appointed a new committee to finish work 
on the Ordinance. On July I 1, when the committee brought it to the full 
house, the Ordinance did not contain the slavery prohibition. On the 12th 
the Ordinance was given a second reading and scheduled for a final vote the 
next day. Again, there was no mention of slavery in the Ordinance or on the 




40 CHAPTER TWO 


floor of the Congress. On July 13 Nathan Dane, a delegate from Massachu¬ 
setts, proposed the addition of Article VI. Congress apparently accepted this 
amendment without debate. The Ordinance, with the slavery prohibition 
added to it, passed by a unanimous vote of all the states present. 12 

Historians have long puzzled over this chain of events. Although Nathan 
Dane introduced Article VI in Congress, some have doubted that he really 
deserved credit for the famous provision. 13 While this point remains unre¬ 
solved, it is not as compelling as the questions surrounding why the south¬ 
ern majority then in the Congress so readily accepted the clause. The 
delegations from New Hampshire, Rhode Island, Connecticut, and Pennsyl¬ 
vania were not present when Congress adopted the Ordinance. Thus, of the 
congressmen voting for the Ordinance, only those from Massachusetts 
came from a state that had ended slavery. The five southern states present— 
Delaware, Virginia, South Carolina. North Carolina, and Georgia—would 
retain slavery until the Civil War. The two remaining states. New York and 
New Jersey, would be the last northern states to lake steps to end slavery, 
not doing so until 1799 and 1804, respectively. 

Staughton Lynd and Peter Onuf offer two plausible interpretations for 
this vote: southerners expected the Northwest to be sympathetic to southern 
issues even if it had no slaves; and the Northwest Ordinance tacitly implied 
that the Southwest would remain open to slavery. 14 

A third explanation for southern support comes from Congressman Wil¬ 
liam Grayson, a Virginian on the congressional committee that drafted the 
Ordinance. Grayson wrote to James Monroe that the slavery prohibition 
“was agreed to by the Southern members for the purpose of preventing 
Tobacco and Indigo from being made'’ in the Northwest The Ordinance 
would thus prevent the Northwest from competing with the emerging 
Southwest. This explanation also supports the notion that the Ordinance 
implied that the territory south of the Ohio would remain open to slavery. 
The fugitive slave clause in Article VI doubtless helped gain the votes of 
southerners and may in fact have been the necessary element in obtaining 
their support for the ban on slavery. 15 

There is a fourth possible reason for southern support of the Northwest 
Ordinance with the slavery provision: the need to pass a law that would 
satisfy Manassch Cutler, the lobbyist for the New England investors who 
formed the Ohio Land Company. The final impetus for passage of the 
Ordinance, for both southern and northern congressmen, was the possibility 
of selling some 5 million acres of land to Cutler and his associates. In two 
letters written immediately after passage of the Ordinance, Richard Henry 
Lee asserted that it was passed as “preparatory to the sale of that Country 
[Ohio].” Lee noted that as soon as it passed the Ordinance, Congress turned 
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“to consider of [sic] a proposition made for the purchase of 5 or 6 millions 
of Acres, in order to lessen the domestic debt.” Evidence of this sort led the 
nineteenth-century historian William F. Poole to conclude that the “chief 
motive of the Southern members in voting unanimously for the Ordinance 
was doubtless to relieve the financial embarrassment of the government, 
and to bring the public lands into the market at the highest price.” Poole 
further argued that the slavery prohibition was placed in the Ordinance at 
the insistence of Manassch Cutler because Congress felt it must frame “an 
instrument which would be satisfactory to the party proposing to purchase 
these lands.” Perhaps informed by the realities of Gilded Age politics, Poole 
saw the lobbyist for the land company as the most important actor on the 
scene. 16 

Cutler came to New York on July 6 to lobby for the right to purchase 
land for the Ohio Company. On the 10th he presented the committee with 
some suggestions for amendments to the Ordinance and then immediately 
left New York for Philadelphia. On the 13th Congress adopted the Ordi¬ 
nance with the slavery prohibition. 1 ' It is unknown if Cutler would have 
agreed to purchase Ohio lands if the Ordinance had not contained the slav¬ 
ery prohibition. It is impossible to know if his proposed amendments even 
included the prohibition of slavery, because Cutler's diary entry on this 
subject gives absolutely no indication of what the amendments were. How¬ 
ever, his known antipathy to slavery suggests that he was instrumental in 
persuading the committee, and Congress, to accept the clause. Still, he 
apparently had been willing to accept the version of the Ordinance he read 
on July 10, which did not include the slavery prohibition, because he left 
New York immediately after giving his suggested amendments to the com¬ 
mittee. Had he been overwhelmingly concerned about the fate of his sug¬ 
gestions, Cutler probably would have stayed for the final vote. 1 " 

Poole’s assertion that Cutler was responsible for the slavery prohibition 
is, then, subject to the Scotch verdict—not proved. Poole seems more cor¬ 
rect in his conclusion that the “Ordinance of 1787 and the Ohio purchase 
were parts of one and the same transaction. The purchase would not have 
been made without the Ordinance, and the Ordinance could not have been 
enacted except as an essential condition of the purchase.” As noted above, 
the Ordinance, in some form, had been under consideration since at least 
1785. It is likely that a version of the Ordinance would have passed sooner 
or later simply because at some point pressure to settle the West would have 
forced Congress to act. But the evidence does suggest that Cutler’s lobbying 
and the interest of the Massachusetts land speculators in purchasing land in 
Ohio did spur Congress to action. 19 

In the final analysis it may not matter who proposed Article VI, whether 
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Cutler’s lobbying made it possible, or why Congress enacted the Ordinance 
when it did. What is important is that the history of the Ordinance shows 
(I) that there was virtually no debate over the slavery provision; (2) that it was 
added at the last possible moment, without careful consideration; (3) that the 
rest of the Ordinance was not redrafted to make it consistent with Article VI; 
and (4) that although the plain meaning of the language of the article is that 
slavery could not exist in the territory (except for fugitives), no one in Congress 
seriously considered how this would affect the slaves and their masters already 
in the territory. 

Whatever the reasons were, the prohibition of slavery was added to the 
Ordinance at the eleventh hour. This was, of course, not the first time that a 
prohibition on slavery in the territories had been considered. When Con¬ 
gress had considered what became the Ordinance of 1784, Jefferson had 
proposed the prohibition of slavery in all the national territories. However, 
Jefferson’s proposal would not have gone into effect until 1800. It is diffi¬ 
cult to imagine how Jefferson’s proposal would have worked had it been 
accepted; by 1800 some of the territories probably would have had large 
slave populations and politically powerful masters who would have tried to 
undermine the Ordinance of 1784, had it included Jefferson’s prohibition. 
The proposal had no enforcement provision, yet a territorial or state legisla¬ 
ture would have been unlikely to end slavery voluntarily after the institution 
had been allowed to grow until 1800. There is no indication that anyone at 
the time considered or discussed how the proposal might have been im¬ 
plemented. As historian William Cohen has observed, under Jefferson’s 
proposal “bondage would have been legal in the area for sixteen years; and 
it seems likely that, if the institution of slavery had been allowed to get a 
foothold in the territory, the prohibition would have been repealed ” The 
most significant recent biographer of Jefferson, Memll Peterson, concludes the 
proposal would have been “ineffectual.” Whatever enforcement problems 
Jefferson’s clause might have caused became moot when Congress defeated 
the proposal with strong and vocal opposition from the southern states. 20 In 
1785 Rufus King proposed a similar provision—to prohibit slavery in all the 
western territory —but Congress rejected it w ithout debate. 

Given this history, Nathan Dane. King’s successor in Congress, was 
surprised when Congress accepted the slavery prohibition. Following the 
passage of the Ordinance, Dane wrote King, mainly to discuss what mat¬ 
tered most to Dane, King, and Cutler: the purchase of land in Ohio. But 
before turning to that subject, Dane explained how the slavery provision 
came about. Dane had all along wanted to prohibit slavery in the territory, 
but he wrote King that he “had no idea the States would agree to the sixth 
article, prohibiting slavery, as only Massachusetts of the Eastern States, was 
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present/' and thus he "omitted it” from the draft; "but finding the House 
favorably disposed on the subject, after we had completed the other parts. I 
moved the article, which was agreed to without opposition.” The best expla¬ 
nation for Dane's surprise is that he failed to appreciate the important 
difference between his proposal and King’s 1785 proposal. King, like Jef¬ 
ferson before him, had proposed prohibiting slavery in all of the trans- 
appalachian territory. Dane, however, limited the prohibition to the territory 
north of the Ohio. This did not harm the interests of the southern delegates 
and, as we have seen, actually may have helped them. Thus, the slave¬ 
owners in Congress supported Article VI, and it easily passed. Besides 
Dane, William Grayson is the only other congressman to comment on the 
slavery prohibition in any existing letter. The lack of debate on the article or 
comment on it by members of Congress, especially the southerners, sug¬ 
gests that the clause was not considered particularly important . 21 

The absence of debate on Article VI and the fact that it was tacked on to 
the document at the last moment explain why the rest of the Ordinance 
conflicts with it. Throughout the Ordinance there are indirect references to 
slavery. Paragraph 2 provides that "the French and Canadian inhabitants, 
and other settlers of the Kaska[s]kics, St. Vincent's, and the neighbouring 
villages, who have heretofore professed themselves citizens of Virginia 
[may retain] their laws and customs now in force among them, relative to 
the descent and conveyance of property.” The main purpose of this clause 
was to allow the French settlers to follow French inheritance practices 
rather than Anglo-American ones. Much of the property to be inherited, 
however, consisted of slaves, and it is reasonable to believe that this "prop¬ 
erty” could still be conveyed through sales and passed on through wills. 
Much litigation in Missouri and Illinois would eventually focus on the 
status of the slaves owned by these early settlers of the Northwest. 22 

Article II of the Ordinance provided protection for all private property 
and required compensation for private property taken for the public good. 
Did Article VI provide an exception to Article 11 where slave property was 
concerned? Article II also provided that the territorial government could 
never pass legislation that would “interfere with, or affect private contracts 
or engagements, bona fide, and without fraud previously formed.” It would 
not be farfetched to argue, as many slaveowners later did, that slave prop¬ 
erty purchased or acquired before 1787 could not be taken—or freed— 
without compensation to the master and that contracts for the purchase, 
sale, or rent of slaves made before 1787 were still enforceable in the 
territory. 23 

Article IV of the Ordinance provided for free navigation of the “waters 
leading into the Mississippi and St. Lawrence, and the carrying places be- 
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tween the same” for all Americans. 24 It is doubtful the congressmen from 
the southern states who voted for the Ordinance understood it to mean that 
they could not take their slaves with them when traveling on the important 
inland water routes of the United States. 

Finally, despite the slavery prohibition in Article VI, in other places the 
Ordinance refers to “free male inhabitants” (Paragraph 9) and “free inhabi¬ 
tants” (Article II). Until Congress added Article VI at the very last moment, 
there was no doubt that slavery would be perfectly legal in the area. But 
after the addition of the article. Congress did not rewrite the rest of the 
Ordinance, and thus the document contained logical and linguistic contra¬ 
dictions. If there were “free inhabitants,” then there must also have been 
“unfrcc” inhabitants. This language suggests that the congressmen who 
initially wrote the Ordinance expected slaves to be there and that after 
adding Article VI they made no effort to ensure that the rest of the language 
conformed with the new article. 25 Had they done so, the meaning of Article 
VI might have been debated and clarified. Without such clarification and 
redrafting, the entire Ordinance remained at odds with Article VI. These 
inconsistencies would enable slaveowners in the area to argue that their 
property rights had not been affected by the article. 

Despite the intentions of Dane and others to guarantee that the Northwest 
would be “free soil,” Article VI of the Ordinance was ill suited to the task 
of ending slavery in the Northwest Territory. It contained no enforcement 
clause such as those in the Civil War amendments to the U.S. Constitution. 
The article did not indicate what organ of government—the territorial gov¬ 
ernor, the territorial judiciary, the territorial legislature (which would not be 
formed until the territory’s voting population reached 5,000), or the national 
Congress—would take action to end slavery. Since an end to slavery would 
require an innovative change in public policy and social institutions, some 
governmental intervention was necessary. 

In its failure to provide a mechanism for enforcement. Article VI must be 
compared and contrasted to other parts of the Ordinance. Article II of the 
Ordinance, for example, protected such civil liberties as access to the writ 
of habeas corpus, jury trial, and bail, while prohibiting “cruel or unusual 
punishments,” excessive fines, and the taking of property without legal 
authority or just compensation. These protections could be enforced by the 
people of the territory through their elected representatives, through peti¬ 
tions to Congress, or by appeals to courts when they were created. With the 
exception of initiating legal action, slaves in the territory had no way to 
vindicate their rights. Initiating legal action was made more difficult by the 
low level of literacy among slaves, their lack of mobility, their lack of 
money to hire counsel, and laws that prohibited them from testifying 
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against whites. A comparison between Articles II and VI suggests that 
granting constitutional rights to people is only effective if those people have 
the power, resources, and liberty to protect their rights. 

A comparison with Article III further reveals the limitations of Article 
VI. Article III declared that “schools and the means of education shall 
forever be encouraged.’' But it neither required that schools be built nor 
did it provide an enforcement mechanism. In this way Article III and 
Article VI arc similar. But the substance of the articles was so different 
that in one an enforcement mechanism was unnecessary whereas in the 
other it was vital. 

The requirement that schools be built was unnecessary because for more 
than a century local communities had been building schools. Americans 
knew what schools were and how to build them. But few Americans had 
any experience with dismantling an entrenched social system, such as slav¬ 
ery, that provided wealth for those who had political power at the expense 
of those who lacked all power. The education clause could be implemented 
by those who would benefit from the clause. But those people who would 
most directly benefit from Article VI—slaves—could not legally participate 
in the political process and thus could not ensure the implementation of the 
article. Finally, both the creation of public schools and the abolition of 
slavery would have financial costs. While the Ordinance of 1787 provided 
no funds for either object, the Land Ordinance of 1785 had provided that 
one section in each township would be reserved “for the maintenance of 
public schools, within the said township.” 26 Thus, the national government 
had committed financial resources to the education provisions in Article III 
but not to the prohibition of slavery in Article VI. 

Article III also admonished the settlers to treat the Native Americans 
fairly, requiring that 

the utmost good faith shall always be observed towards the Indians, their 
lands and property shall never be taken from them without their consent; and 
in their property, rights and liberty, they never shall be invaded or disturbed, 
unless in just and lawful wars authorised by Congress; but laws founded in 
justice and humanity shall from time to time be made, for preventing wrongs 
being done to them, and for preserving peace and friendship with them. 

Unlike slaves, the Indians were in a position to defend their property 
rights, either in court or on the battlefield. Indeed, as Peter Onuf has noted, 
“emigration to the Northwest [was] . . . sluggish . . . because it took so long 
to pacify the Indian frontier.” The settlers knew that peaceful relations with 
the Indians might be maintained if this provision of Article III were earned 
out. Thus, this part of the Ordinance could be enforced. Just to make sure, 
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however. Article HI also explicitly reserved for Congress the right to de¬ 
clare war and explicitly directed that “laws founded in justice and human¬ 
ity" would “be made" to protect Native Americans’ rights. The policy 
toward Indians was clear: either the settlers would observe “good faith" 
toward the Indians or Congress would intervene. 27 No such threat of inter- 
vention existed for Article VI. Nor were the settlers in the territory even 
admonished to treat the slaves with “good faith." 

The slavery prohibition compared unfavorably to the civil liberties as¬ 
pects of Article II and both the education and the Indian provisions of 
Article III. Those who would benefit most from Article VI lacked the 
political power to implement it, the legal rights or support to enforce it in 
court, or the military might to fight for it on the battlefield. Neither Con¬ 
gress nor the territorial government was directed to pass any enforcement 
legislation. Moreover, those in the territory who had the power to imple¬ 
ment the slavery prohibition were the men least likely to do so. 

The Ordinance illustrates the danger of hastily drafted legislation. This is 
not meant to blame Dane and the others who arc responsible for Article VI. 
On the contrary, they deserve great credit and praise for acting quickly 
when the moment was right to attach an antislavcry provision to a pending 
bill. The great tragedy of the American founding may be that this is the only 
time legislators at the national level acted in this way. When dealing with 
great social issues—with such monumental questions as human freedom— 
it is surely better to pass what legislation you can, when you can, than to 
wail until something better can be accomplished at a later date. 

Nevertheless, the Ordinance serves to remind legislators, lawyers, and 
jurists that hastily drafted and poorly planned amendments to legislation, 
added at the last minute, may not accomplish what their authors wish. 
Besides not giving any indication how the slavery prohibition was to be 
enforced, the framers of the Ordinance did not resolve the internal contra¬ 
dictions created by Article VI. This left interpretation and implementation 
of the clause to whoever held power in the territory. Had there been a 
full-fledged debate over Article VI a clearer sense of its meaning might 
have emerged. It is also possible that in such a debate someone might have 
asked if the Ordinance was meant to free the slaves then living in the 
territory. Similarly, a debate over Article VI might also have successfully 
clarified the status of the children of slaves in the region bom after 1787. 

Indeed, one of the problems with the Ordinance is that its authors did not 
seem to realize that slavery already existed in the territory. The Ordinance 
speaks to the future—“There shall be neither slavery nor involuntary servi¬ 
tude"—without any recognition that slavery and involuntary servitude al¬ 
ready existed in the region. As we will see in Chapter 4, slavery would in 
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fact persist in the region for a very long time after the adoption of the 
Ordinance. 

David Brion Davis has argued that a more serious debate over Article VI 
would have “destroyed . . . any chance of agreement on an antislavery pro¬ 
vision." 2 * There are three reasonable responses to this argument. 

This argument assumes that Congressman Dane and other supporters of 
Article VI somehow slipped this anrislavcry provision by the southern con¬ 
gressional majority without those normally shrewd politicians realizing 
what was happening. This is unlikely. As this chapter shows, southern 
congressmen in fact believed that banning slavery from the Northwest 
would help the section: it prevented competition with Upper South tobacco 
planters and lowered the overall demand for slaves, thereby aiding Deep 
South planters who were in need of more slaves. In addition, Article VI 
implied that the rest of the national territories would be open to slavery. 
Thus, it seems that a greater discussion of Article VI would not have pre¬ 
vented its passage. 

Second, if the Confederation Congress truly meant to immediately ban 
all slavery in the region, then a discussion of how to implement that ban 
would probably not have changed anyone's mind. Minds might have been 
changed if Article VI had been snuck into the hill without anyone’s under¬ 
standing its goal. But that was clearly not the case. Everyone in the Con¬ 
gress believed they were turning the Northwest into a free territory, even if 
they might not have fully understood or agreed on what that meant in 
practice. 

A final answer to Davis is that a more elaborate debate might have led to 
a law modeled on the gradual emancipation statutes that had been passed in 
Pennsylvania. Connecticut, and Rhode Island. These laws protected the 
existing property claims of slaveowners while providing that children of all 
slave women would be bom free. These laws successfully brought an end to 
slavery in those states without stimulating serious resistance on the part of 
the slaveowners. A gradual emancipation provision would not have been 
any more threatening to southerners than Article VI, because it would have 
guaranteed an orderly end to slavery without actually immediately harming 
the property interest of the masters in the region. Indeed, the southerners in 
Congress may have had such a law in mind when they voted for Article VI. 

A gradual emancipation law would have specified the status of the exist¬ 
ing slaves, their children, and any slaves brought into the territory as tran¬ 
sients, sojourners, or residents. However, when Congress debated the 
Ordinance there were no delegates present from Pennsylvania, Connecticut, 
or Rhode Island. 29 Those politicians with experience in ending slavery 
gradually were not available to advise Congress. In fact, all of the delegates 
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who voted for the Ordinance came from states where emancipation had 
never been a major political issue. Thus, the exact meaning of Article VI, 
and how it was to be implemented, was not debated and remained in doubt. 

In another context the Ordinance can be seen as an example of the 
tension between liberty and property inherent in Revolutionary America. 
The "self-evident" truths of the Declaration of Independence- "that all men 
arc created equal" and arc endowed with the rights to “Life, Liberty, and the 
Pursuit of Happiness”—were, of course, written by a man who owned some 
150 slaves. There were numerous slaveowners in the Continental Congress 
and at the Constitutional Convention. Many of those who struggled against 
"enslavement" by King George III apparently had few scruples about en¬ 
slaving others. 

Resistance to Article VI 

Over the years 44 [t]he Ordinance has become a symbol of the Revolution’s 
liberalism" at least in part because it was the only important act by the 
national government under the Articles of Confederation that indicated dis¬ 
approval for the peculiar institution. 30 During the Revolution Samuel John¬ 
son chided the rebellious colonists by asking. “How is it that we hear the 
loudest yelps for liberty among the drivers of negroes?” 31 Unfortunately, 
there were no comfortable answers to the question. The American revolu¬ 
tionaries were trapped in an ideology of private property that made it diffi¬ 
cult for them collectively to give up their own pursuit of happiness for the 
liberty of others. In the Ordinance the ideals of liberty came into conflict 
with the selfish happiness of the ruling race. Congress could easily declare 
there would be no slavery in the Northwest: it was quite another matter to 
actually eliminate the institution in the territory. 

Whatever it was supposed to accomplish. Article VI had little immediate 
impact on the legal status of slaves in the area that would become the states 
of Indiana and Illinois, where the bulk of the slaves in the territory lived. 32 
France had owned this area until 1763, when Britain took possession after 
the Seven Years' War. The Treaty of Paris ending that war guaranteed the 
property rights of the original French settlers. During the Revolution patriot 
soldiers led by George Rogers Clark, whose home state of Virginia claimed 
the area under its charter of 1609. seized the Northwest. Other states also 
claimed the territory under their charters. Although Virginia never intended 
to govern the area indefinitely, for a number of political reasons Virginia 
continued to assert authority over the region until ceding it to the national 
government in 1784. The Virginia law transferring possession to the U.S. 
government also protected the property rights of the residents of the terri- 
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lory. When the territory came into the hands of the United Stales, 
slaveowners were living there and the national government was obligated to 
protect their property. 33 

Although Article VI of the Ordinance contained no enforcement mecha¬ 
nism and would in fact remain unenforced for many years, it nevertheless 
troubled the slaveowners living in the territory. The Franco-American 
slaveowners, coming out of a civil law tradition, may have believed that the 
Ordinance was self-enforcing or would be enforced by the national govern¬ 
ment. Thus, shortly after the passage of the Ordinance, various settlers in 
the area that later became Indiana and Illinois appointed Barthclcmi Tar- 
diveau as their agent to lobby Congress, which was still operating under the 
Articles of Confederation, on matters involving land titles and other con¬ 
cerns of the residents. In July 1788 Tardiveau petitioned Congress k< [b]y 
order & in behalf of the french [sic] inhabitants of the Illinois [Country]. 1 ' 
The petition asked Congress to secure certain land titles, reimburse the 
settlers for goods impressed by American soldiers, and protect the rights of 
the French settlers in other ways. The last part of the petition noted: 

There is in an Ordinance of Congress, an Ex post facto law 34 . . which 

declares that Slavery Shall noi lake place in ihe Western territory Many of 
the inhabitants of these districts have Slaves, and Some have no other prop¬ 
erty but Slaves. If they wish to preserve their property, they must transport 
themselves to the Spanish Side of the Mississipi but if they do, they 
Shall lose the lands granted them by Congress. One law tells them: leave the 
country, or ye Shall forfeit your negroes: the other Saith; Stay in the country, 
or your lands shall be taken from yc. 

The French settlers hoped Congress would resolve their dilemma by 
allowing them to keep their slaves in the territory and thus hold on to their 
lands as well. When Congress ignored this request, Tardiveau presented a 
second petition that eventually led to an elaborate committee report dis¬ 
cussed in the next section of this chapter. In this second petition the Illinois 
Country slaveowners asked Congress either to modify the slavery prohibi¬ 
tion of the Ordinance or to “abrogate that part of their Resolve which binds 
them [the white residents] to a three years residence in the country in order 
to be entitled to the properly of the lands granted them." Once again Tar¬ 
diveau asserted that the slavery prohibition of the Ordinance “operates as an 
Ex post facto law.” 36 

The settlers of the Illinois Country believed the Ordinance violated their 
property rights. The emancipation of slaves could not technically be consid¬ 
ered an ex post facto law, 37 but the assertion that the Ordinance was such a 
law underscored the popular hostility to it. Ex post facto laws symbolized 



50 CHAPTER TWO 


lyranny and oppression; they were also simply bad policy. It was against 
such arbitrary lawmaking that Americans fought the Revolution. The new 
national Constitution -which had been ratified but was not yet in effect 
prohibited such laws in the United States. The message from Tardiveau and 
the other French settlers was clear: by ending slavery Congress was de¬ 
stroying the property rights of the slaveowners and violating its Revolution¬ 
ary commitment to fair government and the protection of private property. 
They were also asserting that the law violated the new Constitution. 

For many of those living in the Illinois Country, the new United States 
was simply another “government.” Since 1763 the area had been ruled by 
France, Great Britain, and Virginia. Certainly the settlers could not have felt 
great loyalty—or even much attachment at all—to the United States. The 
Revolution had not been their revolution. Thus, when Congress failed to 
respond positively to their petitions many of the French settlers voted with 
their feet. In July 1789 Major John Hamtramck reported that “the King [of 
Spain] has permitted to the inhabitants living on the American side to settle 
themselves” in the Spanish territory west of the Mississippi. A few weeks 
later he noted that “[a] number of people had gone & were about going 
from the Illinois to the Spanish Side, in consequence of a resolve of Con¬ 
gress respecting negroes, who . . . were to be free .”* 18 

Tardiveau could not blame the slaveholding settlers for leaving, He ex¬ 
plained to Governor Arthur St. Clair that “the wretched inhabitants of 
Illinois, who had seen themselves for ten years neglected by that [national] 
power from which alone they could expect protection, now found that the 
very first act of attention paid to them pronounced their utter ruin.” With the 
passage of the Ordinance, “many aggravating circumstances rumored that 
the very moment” the territorial governor arrived, “all their slaves would be 
set free.” Thus, a “panic seized upon their minds,” and the wealthiest set¬ 
tlers sought “from the Spanish Government that security which they con¬ 
ceived was refused to them” by the United States. 39 

Congressional Interpretation: The Failure 
to Implement the Ordinance 

Those slaveowners who remained in the Northwest Territory quickly dis¬ 
covered that the words of the Ordinance were much like the assertions of 
equality in the Declaration of Independence: they sounded idealistic but had 
little force. Although in 1788 Congress refused to modify the Ordinance 
along the lines suggested by Tardiveau’s petitions, neither did Congress 
take any steps to implement the Ordinance. Indeed, in the summer of 1789 
Tardiveau explained to Governor St. Clair that he had failed to continue to 
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pressure Congress for a definitive answer to his memorial because “it was 
needless” and he had already “troubled that body with a number of peti¬ 
tions.” Tardiveau assured St. Clair that certain unnamed “gentlemen” in 
Congress “remarked that the intention of the obnoxious resolution had been 
solely to prevent the future importation of slaves into the Federal country; 
that it was not meant to affect the rights of the ancient inhabitants.” Tar¬ 
diveau wanted St. Clair to convey this information to the settlers in the 
territory. After informing St. Clair of this interpretation of the Ordinance, 
Tardiveau wrote friends in Illinois that “the resolve of Congress respecting 
the Slavery of this Country was not intended to extend to the negroes of the 
old French inhabitants.” Major Hamtramck “immediately published” this 
information in an effort to stem the tide of emigration from the North¬ 
west. 40 

Tardiveau was not entirely correct in his assessment of congressional 
intent. The old Confederation Congress had in fact made no dispositive 
interpretation of Article VI of the Ordinance. Rather, Congress had referred 
Tardiveau's petitions to a committee made up of Abraham Clark of New 
Jersey. Hugh Williamson of North Carolina, and James Madison of Vir¬ 
ginia. This committee of slave-state congressmen offered a resolution de¬ 
claring that the 

Ordinance for the government of the Western territory, shall not be construed 
to deprive the Inhabitants Of Kaskaskies lllinoisf,] Post St. Vincents and the 
other Villages formerly settled by the French and Canadians, of their Right 
and property in Negro or other Slaves which they were possessed of at the 
time of passing the said Ordinance, or in any manner to Manumit or Set free 
any such negroes or other persons under Servitude within any part of sd. 
Western territory; any thing in the said Ordinance to the contrary notwith¬ 
standing / 1 

The committee report seemed to distort the plain meaning of the Ordi¬ 
nance. The committee urged Congress to “construe” it to mean that slaves 
living in the territory were not in fact emancipated and that the French 
inhabitants (and by this time a good number of Anglo-American inhabitants 
as well) would not be deprived of their property. Slaveowners throughout 
the nation assumed that their property right in slaves included a right to the 
children of their female slaves. Thus, the committee report implied some sort 
of perpetual slavery for the descendants of those slaves living in the terri¬ 
tory in 1787, in spite of the Ordinance. The committee asked Congress to 
accept this construction, “any thing in the said Ordinance to the contrary not¬ 
withstanding.” This statement implies that the committee knew its proposed 
interpretation of the language violated the plain meaning of Article VI. 
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Congress never debated or voted on the committee's resolution, and so it 
could not really be said to explain congressional intent. At best it indicated 
what some men in the outgoing Congress believed to be the best application 
of the Ordinance. As the new Constitution of the United States went into 
effect, the meaning of the Ordinance, passed under the old Articles of 
Confederation, remained unclear. 

On another level, however, this committee report suggests how truly 
uncommitted the Founders were to ending slavery in the territory. James 
Madison’s presence on this committee is particularly revealing. On the eve 
of the implementation of the new Constitution, the “father” of that docu¬ 
ment was unwilling to interpret the Ordinance in an antislavery light, de¬ 
spite language in it that not only supported such an interpretation but 
seemed to mandate it. 

In his prize-winning biography of the fourth president, Drew McCoy 
argues that “on the level of principle,” Madison’s “antislavery credentials 
can be fairly described as impeccable” and that “his categorical opposition 
to slavery generated an unyielding commitment to abolishing it in the 
United Slates.” But McCoy also notes that for Madison “the question was 
never if, but rather when and how.” Madison’s position on slavery in the 
1788 Congress must cause us to reconsider his position on the spread of 
slavery. McCoy argues that Madison opposed the spread of slavery in 1787 
because as long as the slave trade remained open, new slave territories 
would lead to the importation of more slaves into the country. After 1808, 
when the slave trade ended, however, McCoy asserts that Madison favored 
allowing slavery in new territories and states because the spread of slavery 
would not lead to more slaves but only to diffusing them across the country, 
thus lessening the power of slavery. McCoy uses this argument to explain 
why in 1820 Madison opposed the slavery restrictions in the Missouri Com¬ 
promise. 42 The problem with this analysis, however, is that in 1788 Madi¬ 
son also supported the continuation of slavery in the Northwest. 

Madison's position on the Ordinance would have led to the perpetual 
enslavement of a number of people and their descendants. Such an outcome 
would of course have done nothing to diminish the power of slavery in the 
society, nor would it have discouraged the slave trade. Had Madison and the 
committee declared that masters could not keep their slaves in the North¬ 
west, either the slaves there would have become free or the masters would 
have moved them south—perhaps to Kentucky or Tennessee—thus dimin¬ 
ishing the demand for slavery there and presumably diminishing the need to 
import more slaves from Africa. Either way, enforcement of the Ordinance 
would have helped decrease the number of slaves in the United States. 

Despite this logic, Madison was unwilling to take any concrete steps to 
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abolish slavery in a comer of the country where it was relatively weak. If 
Madison—whose “antislavcry credentials” were “impeccable”—could not 
take a stronger position on liberating the slaves in the Northwest, then it is 
perhaps understandable that others of the founding generation failed to 
confront the problem of slavery where the institution was more entrenched 
and the number of slaves was greater. 

Like the congressional committee. Governor St. Clair had no interest in 
interfering with the master-slave relations of those he governed. Despite the 
language of the Ordinance, St. Clair saw no reason to take action to end 
slavery. In 1790 he reported to President Washington that settlers were still 
moving west of the Mississippi to protect their slave property. To help stop 
this depopulation, St. Clair told the president: 

I have thought proper to explain the Article respecting Slaves as a prohibition 
to any future introduction of them, bji not to extend to the liberation of those 
the People were already possessed of. and accquired [sic] under the Sanction 
of the Laws they were subject, at the same time I have given them to under¬ 
stand that Steps would probably be :aken for the gradual Abolition Of Slav¬ 
ery, with which they seem perfectly satisfied . 41 

This interpretation assumed that the Ordinance was only a directive to 
the territorial authorities and that without further legislation slavery might 
continue. St. Clair was concerned about satisfying the desires of his white, 
slaveholding constituency and not with any rights slaves might have under 
the Ordinance. There is no extant record that anyone in the new national 
government challenged St. Clair's interpretation, perhaps because Washing¬ 
ton and his cabinet agreed with it. 

A year later, however. St. Clair revealed to Secretary of State Thomas 
Jefferson that neither he nor his constituents were happy with his earlier 
interpretation of the Ordinance. His initial understanding would prevent the 
return of those slaveholders who had fled to the Spanish territory because 
they thought the Ordinance would emancipate their slaves. St. Clair felt that 
those slaveowners who had left the territory should be allowed to return 
with their slaves. The governor was certain “that the [Spanish] Country 
itself is much less desirable than on the amcrican side—could they be 
allowed to bring them [their slaves] back with them, all those” who had 
moved to the western side of the Mississippi “would return to a man.” 44 

Two years later the territorial governor no longer wished to be held to 
either of his earlier interpretations. St. Clair wrote that the Ordinance was 
“no more than the Declaration of a Principle which was to Govern the 
Legislature in all Acts respecting that matter, and the Courts of Justice in 
their Decisions upon Cases arising after the Date of the Ordinance.” He had 
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implied this in his 1790 letter to Washington. Now he spelled it out. further 
reinterpreting the Ordinance. He asserted that 

the Sense of Congress is very well to be known on this Subject by what they 
have actually done making it unlawful to import into any of the States 
any Negroes after a certain specified Time, and which is yet to come—so that 
if any person after the Arrival of that period should import a Cargoe of 
Negroes there is no Doubt that they would all be free while those that were in 
the Country before remain in Slavery according to the former Laws 45 

In his official duties St. Clair never had an opportunity to implement this 
interpretation of the Ordinance. He did. however, use his office to discour¬ 
age pro-freedom interpretations of it. In 1794 territorial judge George 
Turner issued a writ of habeas corpus for slaves owned by another territo¬ 
rial official. Henry Vanderburgh. Turner asserted that all slaves were “free 
by the Constitution of the Territory," but before the case could come to trial 
a group of men. allegedly employed by Vanderburgh, kidnapped the blacks 
and rccnslavcd them. Turner sought indictments for kidnapping against 
Vanderburgh and his associates, but St. Clair interceded to protect the kid¬ 
nappers. St. Clair also informed Turner that the Ordinance was prospective 
only and could not be used to emancipate slaves living in the territory 
before 1787 

Turner later tried to liberate other slaves through the use of habeas cor¬ 
pus. Slaveowners complained to St. Clair about Turner, and residents of the 
Illinois Country successfully petitioned Congress to remove him from of¬ 
fice. In 1796 U S. Attorney General Charles Lee reported to the House of 
Representatives that Turner should be prosecuted in a territorial court for 
abusing his office, and, if convicted, he might then be impeached and re¬ 
moved from office. In 1797 a congressional committee concurred with 
Lee's advice, and under this threat Judge Turner resigned his office and left 
the territory. 47 

At the end of Washington's administration, the status of slavery in the 
Northwest remained substantially what it had been before the Ordinance. 
The territorial governor had publicly and privately asserted that the Ordi¬ 
nance applied only to those slaves brought into the Northwest after 1787. 
But slaveholders in the territory, who were often the most politically power¬ 
ful men in the region, were not even content with this interpretation. Some 
had brought slaves into the territory since 1787. Others hoped to bring more 
slaves into the territory. By 1797—a decade after Congress passed the 
Ordinance—no slaves appear to have gained their freedom as a result of 
Article VI of the Ordinance. But the language of the Ordinance posed a 
potential threat to slavery north of the Ohio River, especially for those who 
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owned slaves brought to the territory after July 1787. In the early years of 
the nineteenth century, masters would unsuccessfully petition Congress to 
modify the Ordinance to protect their slaves 48 In the meantime the territo¬ 
rial governments in Indiana and Illinois would adopt laws to protect slavery 
and involuntary servitude in their jurisdictions. Not until the second decade 
of the nineteenth century would slavery begin to end in those places. And 
not until the adoption of the second Illinois Constitution in 1848, more than 
sixty years after Congress passed the Ordinance, would all slavery end in 
the region. 

The Ordinance as an Antislavery 7 Document 

The sixty-year lag from the adoption of the Ordinance to the final abolition 
of slavery in the Northwest reflects the ambiguous nature of the Ordinance. 
As suggested at (he beginning of this chapter, many nineteenth-century 
northerners venerated the Northwest Ordinance, in part because of Article 
VI. Much of this veneration was politically motivated. Those who opposed 
slavery sought to wrap themselves in the memory of the Founders. Article 
VI enabled them to do this. Thus, when some settlers in Illinois tried to 
make it into a slave state, the words of the Ordinance and the memory of 
those who were involved in its passage became important weapons for 
Governor Edward Coles and his antislavery supporters. 

Similarly, in the Webster-Hayne debate. Senator Daniel Webster not 
only used the Ordinance to his advantage but claimed that a fellow citizen 
of Massachusetts, Nathan Dane, deserved the credit for its passage. Senator 
Thomas Hart Benton, who also opposed South Carolina’s extremism, in¬ 
voked the Ordinance as well but claimed the glory for his political hero, the 
southerner Thomas Jefferson. 50 

The use of the Ordinance in the debates over slavery suggests its impact 
on American political culture. As David Brion Davis reminds us, we should 
not “ignore the extraordinary power of antislavcry ideology” embodied in 
the Ordinance. 51 Indeed, it is clear that the Ordinance took on an ideologi¬ 
cal life of its own, especially after 1840. 

But as Chapter 3 shows, its impact on slavery in the Northwest, espe¬ 
cially in what became Indiana and Illinois, is more ambiguous. Slavery 
remained legal in Indiana until after statehood was achieved in 1816. Not 
until 1820, in State v. Lasselte „ did the Indiana Supreme Court declare that 
slavery violated the new state constitution. Even then, a few Indiana mas¬ 
ters held slaves until (he 1830s. 52 

In Illinois the record is even more dismal Here slavery remained vigor¬ 
ous throughout the territorial period. Illinois would most likely have 
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adopted a full-fledged system of slavery in 1818 if the territorial leaders 
thought that Congress would have granted statehood under such a constitu¬ 
tion. 53 Congressional opposition to slavery in Illinois was directly con¬ 
nected to the reverence that some northerners in Congress had for the 
Ordinance. Here the ideological power of the Ordinance affected politics at 
the national level. But at the local level it was the threat of rejection of a 
proslavery constitution by Congress rather than the ideological or legal 
force of the Ordinance itself that preserved Illinois as a nominally free state. 
Nevertheless, although they could not create a full-blown slave state, slave¬ 
holders in Illinois were powerful enough to protect the institution in the 
Illinois Constitution of 1818 and in subsequent legislation. 54 

No slaves living in the state explicitly gained their freedom under the 
first Illinois constitution, and the Illinois Supreme Court did not follow 
Indiana's lead in interpreting cither the Ordinance or the state constitution 
to have ended slavery. On the contrary, the Illinoios court continued to 
support slavery and servitude in the state until the 1840s. Not until the 
Constitution of 1848 did Illinois finally abolish slavery. 55 

Had the Ordinance been drafted more clearly, it might have provided a 
better guide for the legislators of the Northwest. 56 A requirement of gradual 
emancipation, such as Pennsylvania adopted in 1780, or one of absolute 
abolition, such as Vermont adopted in its first constitution, might have 
clarified the intent of the framers of the Ordinance and given guidance to 
the settlers of the territory. Such clarification could have headed off the 
struggle to legalize slavery completely in Illinois in 1823—24. It might also 
have led to freedom for the 2,000 to 3,000 blacks who remained enslaved in 
the Northwest between 1787 and 1848 57 In at least one small comer of 
Revolutionary America, the legacy of freedom written into Article VI 
would then have been a reality for those who were denied their natural 
rights under existing laws. 




Three 


Evading the Ordinance 

The Persistence of Bondage in Indiana and Illinois 


As wc saw in Chapter 2, the framers of the Northwest Ordinance were 
apparently unaware of the existence of slavery in the territory when they 
wrote Article VI banning the institution. Thus, they did not adequately 
provide mechanisms to free all people in the region. Meanwhile, the slave¬ 
owners already in the Northwest, mostly concentrated in what became Indi¬ 
ana and Illinois, were intent on retaining their slaves as long as possible. 
They also wanted to bring more slaves into the Northwest. Initially they 
were successful on both counts, although in the long run the settlers brought 
only a few slaves into the Northwest. 

Eventually, of course, all states carved out of the Northwest Territory 
would enter the Union as free states. Yet the Ordinance itself did not end 
slavery in what would become Indiana and Illinois. Nor did the Illinois 
Constitution of 1818 lead to an immediate end to bondage in that state. 
Indeed, not until 1845 would the Illinois Supreme Court be willing to free 
the slaves (or their descendants) bom in the Northwest after adoption of the 
Ordinance of 1787. Not until 1848—over six decades after the adoption of 
the Ordinance—did the second Illinois Constitution finally abolish all 
human bondage in the Prairie State. 

The persistence of slavery in Indiana and Illinois was due to a number of 
factors. The ambiguous intentions of its framers, combined with internal 
contradictions within the Ordinance, allowed for an evasion of the apparent 
abolitionist implications of Article VI. 1 The many slavcholding settlers liv¬ 
ing in the territory before the adoption of the Ordinance fought tenaciously 
to retain the institution. Many of the nonslavcholding settlers also favored 
the institution. Territorial officials, especially Governors Arthur St. Clair, 
William Henry Harrison, and Ninian Edwards, opposed any immediate 
emancipation of slaves within the region and were hostile to the prohibition 
of slavery. Both Harrison and Edwards were themselves slaveowners. 

From the 1790s until Illinois achieved statehood in 1818, these territorial 
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officials implemented policies and adopted laws that protected existing 
slavery and encouraged the introduction of new bondsmen and bondswo¬ 
men into the territory. These policymakers were remarkably innovative. 
The leaders of the territory did not actually introduce dc jure slavery 
throughout the region. Such an action would have been in direct violation of 
the Ordinance. Rather, they creatively developed de facto slavery through a 
system of long-term indentures, rental contracts, enforcement statutes, and 
the recognition of the status of slaves who had been brought to the territory 
before 1787. The proslavcry position of the territorial officials pleased those 
white settlers in Indiana and Illinois who owned slaves and feared Article 
VI of the Ordinance would deprive them of their human property. The 
policies also enabled those who did not yet own slaves to acquire their 
equivalent: blacks held to service under long-term indentures. 

A careful examination of slavery in Indiana and Illinois reveals the diffi¬ 
culty of banning a popular institution or commodity. The record in the 
Northwest illustrates the ability of nineteenth-century Americans at the 
local level to develop law as they needed it, even in the face of federal 
restrictions. In this respect the early history of laws creating bondage in the 
Northwest Territory may be seen as an example of the use of law as an 
instrument for economic growth and the release of creative energy, which 
many legal scholars have argued is the paradigm of antebellum American 
legal development. 2 Ironically, in Indiana and Illinois the early settlers did 
not use the law to release their own creative energies but rather to release 
themselves from a federal prohibition of slavery. The settlers used their 
creative energies to reshape the law so that they could compel others to 
work for them. 

Early Opposition to the Slavery Prohibition 

The slaveholders of the Northwest did not want to rely solely on their 
ability to create new laws that evaded the Ordinance. From 1787 through 
1807 the slavcholding residents and settlers of the Northwest petitioned 
Congress to modify or repeal Article VI. These proslavery petitions com¬ 
bined a variety of economic, political, and racist arguments. The petitioners 
did not stridently argue, as South Carolinians had at the federal Constitu¬ 
tional Convention, that slavery was an unmixed blessing to the owners. 
Unlike the Carolinians, they did not claim they wanted to keep slavery 
forever. 3 

Most of the petitioners accepted the idea that slavery was a violation of 
republican principles. The settlers' acknowledgment of republican princi¬ 
ples in fact led to one of their strongest arguments in favor of retaining 
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slavery: that by allowing slavery for a limited time in the Northwest, Con¬ 
gress would actually be helping generations of unborn blacks to live in 
freedom The petitioners asked for the right to bring slaves into the territory, 
while at the same time indicating their willingness to adopt a gradual eman¬ 
cipation scheme to end the system eventually. One group of petitioners 
prefaced their proslavery requests by admitting that they were “opposed to 
an unconditional state of Slavery" and that they in fact “vcncrate[d] the 
philanthropy which caused the prohibition of it [slavery] and of involuntary 
Servitude in the Ordinance." Indeed, they argued that by allowing tempo¬ 
rary slavery, Congress would be setting the stage for future emancipation 4 

The concept of gradual emancipation led to another important prudential 
argument in favor of relaxing the Ordinance. This argument was based on 
the racist belief that a high concentration of blacks in any single region 
threatened the security of the entire nation. By allowing slaves into the 
Northwest, the settlers argued, they were helping to diffuse the problem 
presented by blacks—slave or free—in white American society. In 1805 the 
Indiana territorial legislature sounded almost philanthropic in proposing that 
if migrants from “the Southern and Western States where slaves arc most 
numerous" were allowed to move to Indiana with their property, “in less 
than a century the colour would be so disseminated as to be scarcely 
discoverable." 5 

The proposals for the gradual emancipation of slaves brought into the 
Northwest were combined with various economic, social, and legal argu¬ 
ments, all aimed at convincing Congress to modify the Ordinance. Congress 
never acted favorably on these petitions, but neither did Congress or the 
executive branch take steps to implement Article VI of the Ordinance dur¬ 
ing the territorial period. As a result, the indenture system went forward 
without congressional or executive interference. By the time Congress di¬ 
vided the Northwest Territory in preparation for Ohio statehood in 1800, 
black servitude was well entrenched in the newly created Indiana Territory, 
which included the Illinois Country. After this subdivision the Indiana terri¬ 
torial government took important steps to preserve and protect bondage in 
the region. Later, officials in Illinois would take similar steps. Thus, when 
Illinois entered the Union as a “free" state in 1818, slavery was a fact of life 
for numerous residents. 

As noted in Chapter 2, shortly after the adoption of the Northwest Ordi¬ 
nance, settlers in what later became Indiana and Illinois appointed Bar- 
thclcmi Tardiveau as their agent to lobby Congress for confirmations of 
land titles and other matters. In July 1788 Tardiveau asked Congress to 
modify the Ordinance to allow masters to retain slaves they already held in 
the territory. Tardiveau explained to territorial Governor Arthur St. Clair 
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that without a change in the Ordinance, the inhabitants of the Illinois Coun¬ 
try would move to the Spanish colonics on the western side of the Missis¬ 
sippi River, where slavery was legal. Although a congressional committee 
that included James Madison of Virginia and Hugh Williamson of North 
Carolina urged favorable action on Tardiveau's petition, the whole Con¬ 
gress never acted on the report. Thus, as the nation debated its new Consti¬ 
tution. the slavery prohibition in the Ordinance remained both unaltered and 
unimplcmcntcd 6 

By the time the new national government came to power in 1789, no one 
had taken any steps to free the slaves living in the Northwest. Indeed. 
Governor St. Clair had made it clear that he did not believe the Ordinance 
was meant to accomplish this. In 1790 St. Clair told President George 
Washington that he believed Article VI was "a prohibition to any future 
introduction of' slaves but did not “extend to the liberation of those [slaves] 
the People” already owned in the territory in 1787. St. Clair indicated to the 
settlers that there might be a gradual emancipation sometime in the future, 
but he did not indicate when this might take place. 7 By 1793 St. Clair had 
gone beyond this position. He now argued that Article VI was “no more 
than the Declaration of a Principle which was to Govern the Legislature in 
all Acts respecting that matter.” 8 

Petitions from the Illinois Country in the Indiana Territory 

The likelihood that for the foreseeable future—or even forever—they could 
keep their slaves may have satisfied those masters already in the territory, 
but it was little comfort to the new settlers entering the region, to those 
already there who did not yet own slaves, and to those who owned some 
slaves but wanted more. Thus, in 1796 four community leaders from St. 
Clair and Randolph Counties in the Illinois Country became the first resi¬ 
dents of the Northwest to formally petition Congress to allow slavery in the 
region. These slaveowners—John Edgar, William Morrison, William St. 
Clair, and John Dumoulin—asked Congress to repeal Article VI of the 
Ordinance in order to allow unlimited slavery in the region. If Congress 
would not do this, the petitioners requested that Congress at least modify 
the Ordinance “so as to give permission to introduce slaves into the said 
Territory from any of the original States . . . [and] that a law may be made 
permitting the introduction of such slaves as servants for life, and that it 
may be enacted for what period the children of such servants shall serve the 
master of their parents.”^ Although they were petitioning for themselves, it 
was clear that these men reflected the sentiments of a good number of their 
white neighbors and fellow settlers. 
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The petitioners began with a three-pronged pragmatic argument: that 
slavery would benefit the economy of the territory, that it would keep 
slaveowners from moving to the Spanish side of the Mississippi, and that 
the diffusion of slaves throughout the West would benefit both the slaves 
and the nation's white population. The men believed that a statutory change 
allowing slavery would stimulate settlement of the territory and increase the 
value of land in Illinois. This would be personally advantageous to the four 
petitioners because they were large landowners and speculators. But it 
would also enrich their neighbors. In the wilds of the Illinois Country, 
anything that stimulated settlement and growth would benefit those settlers 
who had already moved to the territory and acquired land. The four commu¬ 
nity leaders did not, however, frame their petition in such crass terms. 
Rather, they argued that the high price of labor impeded cultivation of the 
rich soil of Illinois and suggested that without slaves the territory could 
never be developed. These arguments were similar to those made by South 
Carolinians at the Constitutional Convention nine years earlier in support of 
the continuation of the African slave trade. Unlike the South Carolinians, 
the Illinois Country petitioners did not want to import slaves from Africa; 
they wanted the right to bring slaves that were already in the nation into the 
Northwest. But like the Carolinians, the Illinois petitioners argued that slav¬ 
ery was essential to their economic development. 10 

The petitioners also predicted that the settlers who lacked slaves, and 
thus the labor to cultivate Illinois, would move west “to the Spanish domin¬ 
ions, where slavery is permitted, and consequently, the price of labor 
much lower.” The petition implied that the growth and economic develop¬ 
ment of the territory would be at risk unless slaves could be brought to 
Illinois. Ironically, in the 1840s and 1850s Free-Soilers and Republicans 
would use the same argument as the Illinois petitioners to oppose the spread 
of slavery into new territories. The backbone of the Republican critique of 
slavery in the territories was that cheap slave labor drove out more expen¬ 
sive but inherently better (so the Free-Soilers argued) free labor. 11 The 
Illinois settlers, however, believed that the cheaper slave labor was not 
only inherently better but absolutely necessary for their economic develop¬ 
ment. 

These petitioners further argued that allowing slaves in Illinois would not 
increase the total number of slaves in the nation but only diffuse them over 
a larger geographic area. They asserted that their petition would "not be 
objected to as unreasonable, even by the greatest opposers to slavery, seeing 
they do not pray for the introduction of any foreign slaves into the Terri¬ 
tory.” 12 The petitioners clearly did not understand the distinction between 
opposition to the African slave trade, which was common among slavehold- 
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crs in Virginia and other parts or the Upper South, and the outright opposi¬ 
tion to human bondage, which was gaining strength throughout the northern 
states, where slavery was gradually being brought to an end. 

The petitioners did understand the concept of diffusion, which was popu¬ 
lar with some southerners, including Thomas Jefferson and James Madison. 
Proponents of diffusion were concerned about the concentration of large 
numbers of blacks in relatively few states. The diffusion argument, made in 
this petition, implied that allowing slaves in the Illinois Country would be 
beneficial both to the slaves brought there and to those left at home. The 
more spread out slavery was, the diffusionists believed, the better off the slaves 
were. Equally important, the diffusion principle implied that the nation as a 
whole would be better off if slavery were spread out rather than concen¬ 
trated in a single region. 13 A critical part of the diffusion argument was the 
petitioners’ assertion that the children of slaves brought to Illinois would be 
servants for life rather than slaves, and thus their children might be free after an 
unspecified period of indenture. This implied some kind of gradual emancipa¬ 
tion—albeit very gradual. 

The petitioners supported these practical arguments by various claims 
based on history and law The petitioners stated that Article VI violated the 
promises given to residents by George Rogers Clark and by the Virginia 
government when the British acknowledged Virginia’s sovereignty over the 
area at the end of the Revolution. They also argued, incorrectly, that Article 
VI was an ex post facto law because it took property away from people who 
already had title to that property. This led to their conclusion that Article VI 
violated the fundamental principles of republican government, because the 
Ordinance was “made ex parte by the original States only.” These four 
residents of the territory asserted that “if the people then in the Territory 
had been called upon to make such compact, they never would have con¬ 
sented to enter into one that would deprive them of their most valuable 
property.” Finally, the petitioners asserted that the Ordinance violated the 
fundamental principles of private property. Citing William Blackstonc’s 
Commentaries on the Law of England, the petitioners determined that “[i]t 
may then be clearly deduced . . . that any person purchasing, or otherwise 
acquiring a slave in any of the States, is entitled to his perpetual service in 
this Territory as a servant.” 14 To protect this right, the petitioners sought a 
repeal, modification, or clarification of the Ordinance. 

The Illinois Country slaveowners raised important questions about the 
nature of republican government in the new nation. They had not been 
represented in 1787, when the Congress appeared to have voted to free their 
slaves. Indeed, had the residents of the territory been represented in 1787, it 
is conceivable that Congress would have clarified Article VI of the Ordi- 
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nance, or not passed it at all, in deference to those slaveowners already 
living in the Northwest. 

In raising the issues of representation, property rights, and republican¬ 
ism, the petitioners were somewhat disingenuous, because these arguments 
made sense only if the Ordinance actually threatened to free the slaves in 
the territory at the time of its passage. However, apparently relying on the 
interpretation of Governor St. Clair, the petitioners did not seem to believe 
that the Ordinance affected claims to slaves they had owned in the territory 
before the adoption of the Ordinance. Instead, they asked Congress to mod¬ 
ify or change the Ordinance to allow the introduction of new slaves in the 
region. This raised a profound question of republican theory: Was it fair for 
Congress to bind the people of the territory to a compact that the majority of 
the residents opposed, especially when no one living in the territory had had 
any opportunity to vote or express any opinions about the compact? The 
petitioners did not articulate, but they certainly implied, that a theory of 
popular sovereignty was appropriate for the existing residents. In other 
words, they thought that the settlers, and not some distant and politically 
remote Congress, should decide the status of slavery in the Illinois Country. 

When this petition reached Congress, a committee chaired by Joshua 
Coil of Connecticut noted that the petitioners were “only four in number” 
and had produced “no power by which they claim to petition, even in behalf 
of the inhabitants” of the area. On these grounds, and not on the substantive 
issues raised by the petitioners, Coifs committee successfully urged rejec¬ 
tion of the petition. 15 

In 1799 “several officers of the late Virginia line” bypassed Congress 
and petitioned the territorial legislature “for toleration to bring their slaves 
into this Territory, on the military lands” they had been granted. 16 Unlike 
the petitioners of 1796, these Revolutionary War veterans did not seek to 
profit by encouraging others to bring their slaves into the territory. They 
simply wanted to settle the lands they had received in payment for their 
wartime service. They may have wondered what had been the purpose of 
fighting in the war if after the victory they could not enjoy their land and 
enjoy the property (in slaves) they already owned. Their petition, however, 
was futile, and the legislature rejected it as “incompatible” with the “Ordi¬ 
nance of Congress.” 17 

Petitions from the Illinois Territory 

On July 4. 1800, legislation went into effect dividing the Northwest Terri¬ 
tory and creating the Indiana Territory. 18 Virtually all slaves and slave¬ 
owners in the region lived in the new Indiana Territory. Less than three 
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months after the establishment of this new territory the proslavcry citizens 
began organizing to protect and expand their interest in slavery. 

On October 1, 1800, over 265 residents of St. Clair and Randolph Coun¬ 
ties asked the U.S. Senate to reconsider the question of slavery in the 
territory. These petitioners were apparently more realistic than those of 
1796. They petitioned in great enough numbers so that the Senate could not 
summarily dismiss their claims. More significantly, they did not ask for a 
complete repeal of Article VI, as the four petitioners in 1796 had done. 
Rather, they asked for a modification of Article VI that would include a 
gradual emancipation scheme. 1 g 

The petitioners began by shrewdly declaring that they were “opposed to 
an unconditional state of Slavery, and venerate the philanthropy which 
caused the prohibition of it and of involuntary Servitude in the Ordinance.” 
In fact, they claimed their proposal for a modification of the Ordinance was 
designed to “ameliorate the Condition of the unfortunate people concerned 
as to establish a gradual abolition of Slavery.” The petitioners sought per¬ 
mission to bring into the territory unlimited numbers of new slaves who 
would be kept in lifetime servitude. The children of these slaves, however, 
would be emancipated at birth, but the male children would serve as inden¬ 
tured servants until age thirty-one and the females until age twenty-eight. 
The petitioners argued that this was a humanitarian project and that under it 
“in the course of a very few years [it] will, in all human probability, rescue 
from the vilest state of Bondage a number, and without doubt a consider¬ 
able number, of Souls yet unborn.” Rather than contributing to the growth 
of slavery in the nation, the petitioners bragged that their scheme would 
“tend considerably to diminish the number by emancipating those who . . . 
would otherwise be bom Slaves. ” The Senate, singularly unimpressed by 
the “philanthropy” of the Illinois Country petitioners, permanently tabled 
the petition. 20 

Two years later, in 1802, Governor William Henry Harrison presided 
over a convention of settlers at Vincennes that asked Congress to relax the 
provisions of Article VI. These petitioners wanted the right to import slaves 
for ten years. They stressed that many liberty-loving Americans were mov¬ 
ing to the Spanish territory west of the Mississippi because the Ordinance 
forced them “to seek an Asylum in that country where they can be permit¬ 
ted to enjoy their property.” With unintended irony the petitioners appealed 
to the American ideals of liberty, freedom, and property—to America as an 
asylum from Spanish “tyranny”—as a reason for instituting slavery in the 
Indiana Territory . 21 

Between 1803 and 1806 various congressional committees considered 
the Vincennes petition. In 1803 a committee chaired by Virginia's John 



EVADING THE ORDINANCE 65 


Randolph of Roanoke and dominated by northerners reported it was unnec¬ 
essary to change the Ordinance. The committee noted that the rapid growth 
of Ohio proved “that the labor of slaves is not necessary to promote the 
growth and settlement” of the Northwest. The committee felt that slave 
labor was “demonstrably the dearest of any” and could “only be employed 
to advantage in the cultivation of products more valuable than any known to 
that quarter of the United States.” This was, of course, debatable, because 
crops that grew on the southern side of the Ohio River, in Kentucky and 
Virginia, could certainly have been cultivated on the northern bank. Slaves 
could also have been profitably used in mining, on riverboats, and in other 
nonagrarian pursuits. Indeed, the Illinois Constitution of 1818 would specif¬ 
ically allow for the use of slaves in the state’s salt mines. 22 

The Randolph committee opposed an introduction of slavery for more 
than just economic and humanitarian reasons. The committee also rejected 
the petition on national security grounds. Ever since Lord Dunmorc’s proc¬ 
lamation in 1775 offered freedom to Virginia slaves who would fight 
against their masters during the Revolution, Americans had been aware of 
the danger that slaves might pose during wartime. In 1800 both the British 
and the Spanish posed military threats to the Northwest. Slaves would 
weaken the region; they were a potential enemy living within the homes of 
the American settlers. The congressional committee thought the Ordinance 
gave “strength and security to that extensive frontier” 23 precisely because it 
prohibited slavery in the region. 

In 1804 a second committee consisting entirely of southerners reconsid¬ 
ered the Vincennes petition and not surprisingly endorsed the introduction 
of slavery into the Northwest. This committee urged Congress to allow 
slave importations for ten years, provided that the children of slaves bom in 
the territory would be free, the males at age twenty-five and the females at 
age twenty-one. Such a scheme would have allowed a vigorous system of 
slavery and servitude to flourish for at least fifty years. Congress never 
acted on this committee report. 24 

In addition to allowing bondage to flourish in the Northwest, this scheme 
would also have encouraged greater importations of slaves from Africa 
because allowing people to bring slaves to the Northwest would have de¬ 
creased the supply of slaves in the South and thus led to greater demands 
for imported slaves to be sold to the emerging cotton kingdom. Indeed, if 
the diffusion argument made any sense at all, it was only in conjunction 
with an absolute ban on the African slave trade. As long as the Deep South 
continued to import new slaves into the country, allowing the movement of 
slaves into the Northwest just decreased the supply of slaves in the South, 
leading to greater pressures to import more slaves from Africa. 
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In 1806 yet a third committee considered the Vincennes petition along 
with a new petition, adopted in 1805 by the recently organized Indiana territo¬ 
rial legislature, and a new memorial from residents of St. Clair and Ran¬ 
dolph Counties. These two new documents indicate that the residents of the 
territory had not yet given up on a congressional alteration of the Ordinance. 
All three documents asked Congress to sanction slavery in the region. 

The petition from the territorial legislature was a remarkably frank ap¬ 
praisal of slavery. The Indiana legislators conceded that slavery was “evil" 
and “repugnant” to “principles of republican form of Government.” Never¬ 
theless, they wished to adopt slavery to strengthen the local economy. Like 
their predecessors, the Indiana legislators also endorsed the diffusion princi¬ 
ple as a way of limiting this “evil.” The petition noted that the presence of 
so many slaves “south of the Potomac rcnder[s] the future peace and tran¬ 
quility of those states highly problematical ” 25 The Indiana pioneers were 
willing to accept the institution and thus patriotically help the nation redis¬ 
tribute slaves throughout the country. 

The 1806 congressional committee, dominated by southerners and west¬ 
erners. 26 urged Congress to allow the “removal of persons, already slaves, 
from one part of the country to another.” The committee believed this 
would fulfill the wishes of the settlers, “accelerate the population [growth] 
of that Territory,” and benefit the slaves. Explicitly endorsing the concept 
of diffusion, the committee asserted that slaves brought to Indiana would be 
better off because “the more they arc separated and diffused, the more care 
and attention arc bestowed on them by their masters.” In addition the con¬ 
gressmen believed that the “dangers . from too large a black population 
existing in any one section of country, would certainly be very much dimin¬ 
ished, if not entirely removed.” Thus, on economic, political, humanitarian, 
and racist grounds, as well as for reasons of public safety, the committee 
urged a ten-year suspension of Article VI. Once again. Congress took no 
action. 27 

The residents of the territory remained undaunted by their failures and 
continued to petition Congress for a modification of the Ordinance. The 
lack of action on these petitions was not necessarily an indication of con¬ 
gressional sentiment. Congress often took no action on committee reports 
because the press of business did not allow debates and votes on minor 
matters. The status of slavery in the Indiana Territory was certainly of little 
import to Congress compared to the Jeffersonian revolution taking place in 
Washington, the purchase of Louisiana from France, and the growing inter¬ 
national tensions caused by the Napoleonic Wars. 

Residents of the territory may also have been encouraged by the commit¬ 
tee reports of 1804 and 1806, both of which supported the goals of the 
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petitioners. In 1806 and 1807 Congress received a number of new petitions 
favoring slavery. 28 The latter year was, however, the last time that territorial 
residents petitioned for a change in the Ordinance. 

There are a number of explanations for the drop-off in petitions after 
1807. In spite of a series of favorable committee reports, including a House 
report in February 1807 urging a suspension of Article VI for ten years, the 
residents of the territory may have concluded that petitions were futile or 
that they might backfire. In November 1807 a Senate committee concluded 
that any suspension of Article VI would be inexpedient. This was the first 
negative reaction in four years and may have indicated to the supporters of 
slavery that they might end up losing if they pushed Congress for a vote on 
their petitions and memorials. Future negative reactions in Congress were 
also likely because in 1807, for the first time since the adoption of the 
Ordinance, Congress received a number of serious antislavery petitions 
from Indiana and Illinois. 29 Those who wished to see a modification or 
repeal of Article VI may have understood that the antislavery opposition, 
although still in the minority, might pose a serious threat to any congres¬ 
sional action. Indeed, even a small amount of opposition to slavery in the 
territory might lead to a reaffirmation of Article VI if Congress were 
pushed to act on the subject. 

The most important reason for a cessation of petitions may have been the 
realization that congressional action was unnecessary for the goals of pro¬ 
slavery settlers in the Indiana Territory. By 1807 the would-be slaveowners 
in the Northwest had discovered a new method of living under the Ordi¬ 
nance and owning slaves. 

Proslavery Legislation in the Indiana Territory 

In 1802 Governor William Henry Harrison presided at the Vincennes Con¬ 
vention that had petitioned Congress for an alteration or suspension of 
Article VI. He had also been a prime mover in organizing the petition 
campaign that set the stage for the convention. A Virginian and a slaveow¬ 
ner himself, Harrison was more than just sympathetic to those who favored 
slavery: he was one of them. 30 Harrison's failure to persuade Congress to 
allow slavery in the territory was only a temporary setback. As territorial 
governor, he was able to use his power to circumvent the Ordinance. 

Before 1805 the Indiana Territory was under what Congress called the 
“first stage’ 5 of territorial government. In this stage a governor and three 
judges, all appointed by the president, governed the territory. Territorial 
laws were not passed by a legislature; rather, the governor and judges 
simply adopted laws from the existing statutes of other states. Such laws 
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were subject to the review of Congress, which could override them. But the 
affairs of the Indiana Territory were not a burning issue for Congress. 
Harrison “and his allies knew that Congress would not interfere [with laws 
establishing bondage] as long as lip service was paid to the Ordinance and 
slaves were called ‘servants.’ ” 31 Starting in 1803 Harrison and the territo¬ 
rial judges implemented this strategy by adopting laws that allowed slavery 
to grow in Indiana. After 1805, when the second stage of territorial govern¬ 
ment went into effect, the new territorial legislature reenacted these laws or 
passed new ones to protect bondage in the region. 

The territorial laws did not establish de jure slavery. That would have 
directly violated the Northwest Ordinance and perhaps led to congressional 
intervention. Nevertheless, the territory adopted laws that sanctioned and 
supported bondage and involuntary servitude “A Law concerning Ser¬ 
vants" adopted in 1803 illustrates this. 32 This law, in conjunction with 
similar acts adopted in 1805 and 1806, became the basis of all regulation of 
slavery and involuntary servitude in the Indiana Territory. In 1809, when it 
became a separate territory, Illinois adopted similar laws that remained in 
force until well after statehood was achieved in 1818. 

The law of 1803 was based on a Virginia statute for the regulation of 
slaves and indentured servants. In many ways the law resembled the harsh 
colonial codes used to virtually enslave indentured servants in the seven¬ 
teenth century. The 1803 law also bore a striking resemblance to contempo¬ 
rary slave codes. The first section declared that “[a]ll negroes and mulattoes 
. . . who shall come into this territory under contract to serve another . . . 
shall be compelled to perform such contract specifically during the term 
thereof.” Other sections provided punishments—usually in the form of 
whipping—for servants who would not perform their duties. The law also 
allowed masters to add time to the agreed-upon contract to make up for lost 
labor due to laziness, running away, or other infractions. As with slaves, 
“the benefit of the said contract” for the indentured black could be sold or 
assigned to a new master, as well as bequeathed to a master’s heirs. The law 
prohibited third parties from doing business with servants, entertaining 
them, or harboring them. 33 

While not a slave code, the statute did establish bondage in the Indiana 
Territory. The statute avoided a prima facie conflict with Article VI of the 
Ordinance through a legal fiction: it assumed that all blacks who came into 
the territory were indentured servants who had voluntarily contracted with 
their masters before entering Indiana. Thus, Indiana was merely giving “full 
faith and credit” to the contracts made in other states. Furthermore, these 
indentures were for a specific term of years and, unlike slavery, theoreti¬ 
cally did not guarantee perpetual servitude. The 1803 law (and subsequent 
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acts) placed certain obligations on the master and gave the servant some 
protections and legal rights. Masters were obligated to feed, clothe, and 
house their servants. At the end of an indenture, the master was required to 
give the ex-servant a blanket and some clothes. A servant had to ‘'freely 
consent” in the "presence of a justice of the peace” before the sale of a 
contract to a new master would be valid. Finally, the law empowered the 
courts to hear complaints from mistreated servants, 34 

In fact, however, the differences between this law and a slave code were 
largely illusory. Most of these "servants” were slaves brought to Indiana by 
their masters in the guise of servants. As slaves, they had no legal power to 
enter into a contract with anyone, including their masters. Thus, any con¬ 
tracts for indenture made in a slave state were void under the laws of the 
state in which they were made. Even if the contracts between the master and 
the servant were somehow legal, the coercive power of the master in a slave 
state made any notion of "freedom of contract” ludicrous. The terms of 
service in these contracts were often for periods far longer than the life 
expectancy of either the master or the servant. Few servants would know 
that they had recourse to the courts under the law and fewer still would have 
access to attorneys. And those blacks who understood their rights neverthe¬ 
less might have been reluctant to risk the wrath of an angry master by 
bringing suit against him. A master brought to court might not mend his 
ways but instead might take revenge on his servant. Similarly, few servants 
would dare tell a justice of the peace that they did not consent to being sold 
to another master. That would just leave them in the hands of their original 
master, who would no doubt be angry at the servant for ruining a business 
deal. The servant did not have even the theoretical right to protest if he or 
she were rented, given away, bequeathed to a new master, or sold to pay a 
master’s debts. 

Servants faced with intolerable masters had two alternatives. They could 
either run away—though of course the 1803 law provided punishments for 
those who did—or they could complain to civil authorities. But even though 
the statute allowed them to complain, it offered them little protection. It 
required a certain standard of treatment by masters (food, clothing, housing, 
and so on) but provided no punishment for a master who violated his 
obligations to his servants. 

Whatever rights servants theoretically had were limited in one more signifi¬ 
cant way. Two days before Indiana adopted the 1803 law regulating ser¬ 
vants, Harrison and the judges adopted another law prohibiting blacks from 
testifying against whites. Thus, even if a servant did take an abusive master 
to court, this new law barred the servant from testifying before that court. 3 

In 1804 Indiana became a territory of the "second grade,” which meant 



70 CHAPTER THREE 


that an elected territorial legislature would participate with Governor Harri¬ 
son in adopting laws for the area. Harrison believed that a majority of the 
residents in the territory wanted some type of slavery in the region but that 
this majority might not exist in a few years. Thus, he pushed the first 
legislature to adopt a code for regulating slaves brought into the territory. 

The first legislature was well suited to this task. Five of its seven mem¬ 
bers were from the slave states of Virginia and Maryland. A sixth was a 
slaveholder from the Illinois Country. The seventh, Benjamin Parke, would 
eventually become a congressman and federal judge from Indiana. Al¬ 
though bom in New Jersey, Parke had practiced law in the slave state of 
Kentucky before moving to Indiana and was as proslavery as the native 
southerners in the legislature Less than three weeks after it was organized, 
the new territorial legislature passed “An Act concerning the introduction of 
Negroes and Mulattocs into this Territory.’ 136 Under this law owners of 
slaves could hold them in the territory for up to sixty days. During the first 
thirty days, the master and slave were permitted to contract for a term of 
servitude, and this agreement would be recorded by the county court clerk. 
Masters could return to the slave state from which they had come any slaves 
who refused to acquiesce to such an agreement. Children of indentured 
blacks would serve their masters, the males until age thirty and the females 
until age twenty-eight. 

Under this law slaves were powerless to refuse an indenture. Such a 
refusal simply meant that the slave would be returned to a slave state. This 
made sense because the purpose of the law was not to protect the rights of 
the slave but to allow the master to keep his slaves in a theoretically free 
territory. Under this law, some masters indentured their slaves for as long as 
forty, fifty, or even ninety years. The law did not prohibit the removal of 
indentured blacks from the state. Thus, the freeborn children of servants 
could easily be taken to a slave state and sold Similarly, pregnant servants 
could be taken back to the South, where they could give birth to children 
who might be claimed as slaves. Combined with the police provisions of the 
1803 law, this act created involuntary servitude, if not outright slavery, in 
Indiana and Illinois. As one historian has noted, this law was “clearly a 
brazen attempt to evade the prohibition against involuntary servitude in the 
Northwest Ordinance.” 37 

In 1806 the territory adopted a new law' aptly titled “An Act concerning 
Slaves and Servants” which was nothing less than a full slave code for 
Indiana. Under this law servants and slaves found without passes could be 
whipped on the orders of a justice of the peace. Similarly, the law provided 
whippings for slaves and servants charged with trespass, riot, unlawful 
assembly, or giving “seditious speeches.** Persons harboring servants or 
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slaves or aiding runaways could be severely punished. The text of the 
statute consistently referred to “slave or servant." Such wording, combined 
with the statute's provisions, gave legal recognition to slavery in the terri¬ 
tory and provided the mechanisms to control the institution. Acts passed in 
1807 and 1808 further protected bondage in the territory, while other laws 
recognized the institution and indirectly supported it. 38 

The legislation adopted between 1803 and 1808 created a presumption 
that ail blacks in the territory were slaves or long-term servants. This is 
particularly striking because however one interpreted the Ordinance of 
1787, at a minimum it was written to create a jurisdiction where freedom 
would be the general rule and goal of the society. But this was neither the 
goal nor the likely result of the territorial legislation. By 1809 it was not 
simply that some slaves and the vestiges of a slave system could be found 
in Indiana and Illinois. Rather, the legislature was protecting and nurturing 
bondage and de facto slavery. 

The End of Slavery in Indiana 

In February 1809 Congress created the Illinois Territory The political sepa¬ 
ration of Indiana and Illinois allowed the two areas to treat slavery accord¬ 
ing to the wishes of the settlers in each place. A substantial amount of 
support for bondage had always come from Randolph and St. Clair Coun¬ 
ties, which were now part of Illinois. Thus, with the division of the territory 
the supporters of slavery in Indiana lost many allies. In addition, by this 
time opposition to slavery had become quite strong in Indiana, as more 
settlers from the North and Northeast moved into the region. These new 
settlers in Indiana realized, as Peter Onuf has noted, “that the effective 
authority of Article VI depended on the will of the people" to implement it. 
Thus, in 1810 the newly constituted Indiana legislature repealed some of the 
territory's proslavcry legislation and prohibited the introduction of any new 
slaves or indentured servants. 39 

When Indiana entered the Union in 1816, opponents of slavery perma¬ 
nently dismantled the institution with two clauses. Article XI, Section 7 of 
the new constitution read: “There shall be neither slavey nor involuntary 
servitude in this State, otherwise than for the punishment of crimes, where¬ 
of the party shall have been duly convicted, nor shall any indenture of any 
negro or mulatto, hereafter made and executed out of the bounds of this 
State be of any validity within the State." 40 This clause not only prohibited 
the introduction of new slaves but also ended the practice of bringing slaves 
into Indiana under the subterfuge of an indenture. Indiana's constitution- 
makers also took care to ensure that future lawmakers would respect their 
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distaste for the peculiar institution. In a unique clause Article XIII of the 
constitution declared: 

But as the holding any part of the human creation in slavery or involuntary 
servitude can only originate in usurpation and tyranny, no alteration of this 
Constitution shall ever take place so as to introduce slavery or involuntary 
servitude in this State otherwise than for the punishment of crimes whereof 
the party shall have been duly convicted. 41 

With the adoption of this constitution in 1816 many slaveowners left 
Indiana. Some slaveowners remained, perhaps assuming that the state con¬ 
stitution would be as ineffective in actually freeing slaves as the Northwest 
Ordinance had been. Those who gambled with their human property in this 
way lost. In 1820 the Indiana Supreme Court ruled that the 1816 constitu¬ 
tion immediately freed all slaves in the state. Implementation of the state 
constitution turned out to be far more effective than implementation of the 
Ordinance. By 1830 slavery had virtually ceased in Indiana, as the census 
found only three slaves in the state. 42 But it had taken over forty years for 
Article VI of the Ordinance to take effect. 

Proslavery Activity' in the Illinois Territory 

In 1809 Congress carved out of the Indiana Territory the area that eventu¬ 
ally became the state of Illinois and organized it as the Illinois Territory. 
Illinois adopted the earlier Indiana laws and added to them. By the time 
Illinois achieved statehood, more than 1,000 slaves and indentured blacks 
lived there. 4 ' After statehood Illinois continued to sanction black servitude 
through legislation and court decisions. 

Since 1787 the residents of the Illinois Country had been among the most 
active and vocal opponents of Article VI. The earliest petitions in favor of 
slavery in the territory came from this region. As early as 1801, residents 
along the Mississippi sought to separate from the rest of the territory, and 
“from 1804 until 1809, separation and slavery were constantly sought by 
the people of the Illinois Country." 44 

In 1809 the new Illinois Territory adopted the statutes that had supported 
slavery and servitude in the Indiana Territory. In 1813 the Illinois leaders 
dealt with an issue that had been ignored by previous territorial govern¬ 
ments but that most slave states considered important: the problem of free 
blacks. Like the slave states of the South, in 1813 Illinois prohibited the 
immigration of free blacks into the territory. The act provided for the whip¬ 
ping and expulsion of any free blacks entering Illinois and required county 
officials to register or expel any who were already there. This law placed 
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Illinois in a unique position. Other northwestern jurisdictions discouraged 
the immigration of free blacks. Ohio, for example, had an onerous statute 
requiring immigrant blacks to prove their freedom and find sureties for their 
good behavior. 45 But in 1813 Illinois was the only free territory or state to 
absolutely prohibit the immigration of free blacks. In this way the territory 
was more like a slave than a free jurisdiction. 

In 1814 the new territorial legislature made certain that the opposition to 
free blacks did not discourage the further introduction of slaves. “An Act 
concerning negroes and Mullattoes” allowed the hiring within the territory 
of southern slaves for periods of up to a year. 46 Illinois settlers who could 
not afford to purchase an indentured black would now have access to 
slaves. 

The 1814 law was designed to stimulate settlement and economic devel¬ 
opment in Illinois. The legislators noted that “the erection of mills and other 
valuable improvements are greatly retarded in this Territory, from the want 
of Laborers.” The lawmakers especially lamented that the production of salt 
could not be “successfully carried on by white laborers.” Thus, the law 
allowed onc-ycar hirings of slaves in the territory and specifically declared 
that such hirings would “not operate in any way whatever to injure the right 
of property in the master, in and to the services of such slave or slaves.” 
This law, like earlier ones, required that the slaves hired out in Illinois had 
to agree to such a hiring and that they were to be “examined privately, 
separate and apart from his or her owner by a Justice of the peace” or other 
court official. 4 Nevertheless, as with similar laws adopted by the Indiana 
territorial government, there is no reason to believe that any slaves would 
have dared to complain about being forced to labor in the mines, mills, and 
salt works of Illinois, even if they feared or hated such jobs 

It is not at all clear, however, that slaves sent to Illinois in fact worked in 
those industries. Although the preamble to the statute talked of the need for 
laborers in such manufacturing and building, there was nothing in the stat¬ 
ute that required this. As one observer noted, “To roll a band of salt once a 
year or to put salt into a saltcellar was sufficient excuse for any man to hire 
a slave and raise a field of com.” Many settlers did just that, using rented 
slaves throughout Illinois even where it was impossible to make salt or 
erect mills. 4 * 

Besides allowing masters to bring slaves into Illinois, in 1814 the territo¬ 
rial legislature also severely regulated the activities of blacks in Illinois. 
Three years later, however, a temporary antislavery majority in the legisla¬ 
ture passed a bill abolishing the indenture system in the state. Governor 
Ninian Edwards, himself a slaveowner, vetoed the bill and then immed¬ 
iately prorogued the legislature AQ 
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In August 1818 delegates to the Illinois constitutional convention met at 
Kaskaskia. By this time there were about 1,200 blacks in the state, most of 
whom were slaves or indentured servants. A majority of the delegates at 
Kaskaskia probably favored making Illinois a slave state. The statehood 
movement itself was viewed as “a proslavery plot" by those opposed to 
human bondage. One opponent of slavery warned readers of the Kaskaskia 
Western Intelligencer that the people should resist “the fascinating bate [sic] 
of state government 9 " until those opposed to slavery were in the majority . 50 

Supporters of statehood and rapid growth often favored slavery for prac¬ 
tical economic reasons. They argued that slavery would “promote the 
speedy settlement and improvement of the country" 51 both because south¬ 
erners would be more likely to move into the region and because slave labor 
would allow for a more rapid clearing of the forests and the development of 
(he salt and lead industries in Illinois. Indeed, by this time it was quite clear 
that slaveowners were able to clear and settle large areas of land far more 
rapidly than farmers dependent solely on free labor. The rapid settlement of 
the Southwest "demonstrated" to many in Illinois "that whatever moral 
opinions might have been abroad, the advantage of slave labor for clearing 
a wilderness was simply too attractive to forgo." 52 By this time westward 
movement had emerged as part of the "ideology" of America's slave¬ 
owners. Many statehood enthusiasts no doubt believed that opening Illinois 
to slavery would attract a stream of southern masters and their bondsmen. 53 

For many slaveowners living in southern Illinois, these economic argu¬ 
ments were superfluous. They already held people in bondage and hoped to 
have more. For them, slavery was not a method of achieving statehood; 
rather, statehood was a method of turning Illinois into a full-fledged slave 
society. 

Slavery in the State of Illinois 

That the 1818 constitution ultimately prohibited slavery was probably not 
due to any humanitarian ideals of the majority of the convention delegates. 
Rather, it reflected the political wisdom of the day that the northern major¬ 
ity in Congress would not let Illinois into the Union as a slave state. Indeed, 
when the convention wrote a constitution that prohibited slavery while at 
the same time allowing indentured servitude and a limited use of slave labor 
in the state, there was some question whether Congress would admit Illinois 
into the Union. Ultimately Congress accepted Illinois with its 1818 consti¬ 
tution, but only over the protests of Congressman James Talmadge of New 
York Talmadge's opposition to the limited toleration of slavery under the 
Illinois Constitution turned out to be a prelude to his more vigorous and 
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more nearly successful opposition to the admission of Missouri as a slave 
state a year later. 54 

For someone concerned with the spread of slavery, the Illinois Constitu¬ 
tion was truly a troubling document. Article VI, Section 1 of the constitu¬ 
tion began with the statement—by 1818 almost pro forma in northern state 
constitutions—declaring that “[n]cithcr slavery nor involuntary servitude 
shall hereafter be introduced into this State, otherwise than for the punish¬ 
ment of crimes, whereof the party shall have been duly convicted.” 55 Yet 
even in this apparently forthright assault on slavery there was a catch. 
Unlike the slavery prohibition in the Indiana Constitution, this clause was 
restricted to slavery that might hereafter be introduced and thus implied that 
existing slavery was permissible At this time there were still hundreds of 
slaves in Illinois who had cither been living there in 1787 or were the 
children of such slaves. These slaves did not become free under the new 
constitution. 

The rest of the constitution's provision on slavery was also problematic. 
The remainder of the first clause prohibited the indenturing of males over 
age twenty-one and females over age eighteen, 

unless such person shall enter into such indenture while in a state of perfect 
freedom, and on condition of a bona-fide consideration received or to be 
received for their service Nor shall any indenture of any negro or mulatto, 
hereafter made and executed out of this State, or if made in this State, where 
the term of service exceeds one year, be of the least validity, except those 
given in cases of apprenticeship 5 

This clause gave Illinois residents a number of options for bringing 
blacks into the state and holding them as involuntary servants. First, the 
clause did not apply to minors, who might be indentured for periods extend¬ 
ing beyond their childhood. Second, it is unclear how an "apprenticeship” 
of a black, especially a minor, might differ from an indenture. Thus, under 
the guise of apprenticing blacks, servitude for more than one year might 
have been possible. Nor does this clause indicate what “ bona-fide consider¬ 
ation” might mean. It is likely that Illinois jurists would have accepted 
promises to house, feed, and clothe servants as “bona-fide consideration.” 
Finally, this clause, like similar ones in the territorial statutes, raises the 
issue of freedom of contract in transactions involving slaves. The term 
“state of perfect freedom” might have been easily manipulated in the pro- 
slavery regions of southern Illinois. 

The remaining two sections of Article VI also undercut the prohibition 
on slavery. Section 2 declared: “No person bound to labour in any other 
State shall be hired to labour in this Slate, except within the tract reserved 
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for the salt works near Shawncc-town; nor even at that place for a longer 
period than one year at any one time; nor shall it be allowed thereafter the 
year 1825. Any violation of this article shall effect the emancipation of such 
person from his obligation to service.’ 15 Practically, this provision meant 
that slaves could be hired in Illinois until 1825 without any legal interfer¬ 
ence. Yearly contracts could be extended annually for seven years. Al¬ 
though slaves were supposed to be hired only to work in salt manufacturing, 
it would have taken little imagination to foresee that slaves brought to the 
salt works could then be hired out for other manufacturing or agricultural 
jobs. 

Section 3 of the constitution confirmed the status of any involuntary 
servants already in Illinois: 

Each and every person who has been bound to service by contract or inden¬ 
ture in virtue of the laws of Illinois Territory heretofore existing, and in 
conformity to the provisions of the same, without fraud or collusion, shall be 
held to a specific performance of their contracts or indentures; and such 
negroes and mulattos as have been registered in conformity with the afore¬ 
said laws shall serve out the time appointed by said laws: Provided . however 
That the children hereafter bom of such persons, negroes, or mulattoes, shall 
become free, the males at age twenty one years, the females at the age of 
eighteen years. Each and every child bom of indentured parents shall be 
entered with the clerk of the county in which they reside, by their owners, 
within six months after the birth of said child . 58 

This section of the constitution confirmed and supported any indentures 
—even those for the expected lifetime of the servant—made under the 
territorial laws. Moreover, it ensured that the children of such indentured 
servants would be held in service for a number of years. The provision did 
not, however, ensure that any children of indentured servants would gain 
their freedom. Unlike the gradual emancipation statutes of the eastern 
states, this clause did not provide any specific protections for the children of 
lifetime servants. There were no penalties for masters who removed such 
children from the state and sold them into lifetime servitude. 

The section on indentures also contained a major loophole in its timing. 
The constitution was written in August 1818 but did not go into effect until 
December. In the interim masters were free to import and indenture as 
many servants as they wished. Many did so, as “a rush to indenture Negroes 
and a brisk trading of slaves with the French occurred in White and Gallatin 
counties during those months.” 59 

Ultimately the most important part of the constitution and its relationship 
to slavery may have been not what the document said about slavery but 
what it did not say. Nowhere in the constitution was there a declaration that 
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the hundreds of slaves living in Illinois at the lime of statehood were to be 
free. Nor did the document indicate the status of the children who might be 
bom to slaves living in Illinois at the time of statehood. Under this constitu¬ 
tion the holding of slaves, if not the complete institution of slavery, might 
continue for years. Slaveowners could continue owning any slaves they 
held in Illinois before 1818. 60 This had been the interpretation that a string 
of territorial governors had given the far less equivocal language of the 
Northwest Ordinance. Such an interpretation could have been extended to 
the children of slaves as well, because part of the slaveowner’s property 
right was in the future increase of his slaves. Thus, despite the Northwest 
Ordinance and the assumption that Illinois would enter the Union as a free 
state, slavery was protected in the state and would not be ended im¬ 
mediately. 

The actions of the state legislature immediately after Congress admitted 
Illinois into the Union strongly support the case for a proslavery interpreta¬ 
tion of the Illinois Constitution of 1818. In 1819 the legislature passed an 
elaborate statute entitled “An Act respecting Free Negroes, Mulattocs, Ser¬ 
vants, and Slaves." 61 While not explicitly declaring that slavery was still 
legal in Illinois, the statute recognized the existence of slaves in the state 
and implied that there was nothing improper about this. Indeed, this statute 
underscored the presumption that the 1818 constitution was not meant to 
free all slaves in Illinois. 

The 1819 law strictly regulated the activities of free blacks, required the 
registration of all slaves in Illinois, severely restricted the movement of 
slaves, and provided whipping as punishment for slaves and servants who 
violated the act’s many provisions. The law gave owners of slaves and 
servants the authority to buy and sell such persons, punish them, force them 
to work, and strictly control them. If masters failed to control their slaves, 
the statute allowed individual citizens or law enforcement authorities to act. 

The law resembled the slave codes of the South in many ways. The most 
important part of this law, however, was not the way it regulated persons 
held in bondage but rather the legal presumptions it created and the future it 
seemed to imply. Unlike the laws of every other free state, this statute 
created a presumption of slavey or servitude for all blacks in the state. In 
addition, the law, along with the constitution, provided no hope that slavery 
in Illinois would end soon. The constitution-makers and lawmakers in 
Illinois apparently had no interest in taking steps to end slavery. On the 
contrary, both the 1818 constitutional convention and the 1819 legislature 
wanted to protect the rights of slaveowners and to perpetuate slavery and 
bondage wherever possible. This they did with remarkable skill. Not until 
1845 would the Illinois Supreme Court conclude that slaves bom in Illinois 
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after 1787 were free 62 And nol until 1848 would a new state constitution 
end all slavery in the state. 

The events of 1822-23 illustrate the proslavery nature of the Constitution 
of 1818 and the statute of 1819. In 1822 Governor Edward Coles, himself a 
former slaveowner from Virginia, ‘‘asked legislators to revise the state's 
black code and take steps to liberate the French slaves" living in the state. 63 
This set the stage for a proslavcry counterattack. Those who favored slavery 
declared that only through a constitutional convention could such an alter¬ 
ation in the state's laws and constitution take place. It quickly became clear 
that those who favored a constitutional convention did so not to end slavery 
but to engraft it to the state permanently. Through the heroic efforts of 
Coles, the fortuitous collapse of a proslavcry newspaper, and a gradual shift 
in the makeup of the Illinois population, opponents of slavery soundly 
defeated the movement for a new convention. 64 This defeat of the referen¬ 
dum calling for a new constitutional convention sealed the fate of the pro¬ 
slavery forces in Illinois, although slaveholding would linger for more than 
two decades. 

Debate over the convention referendum centered in part on the meaning 
of the Northwest Ordinance. Those who favored slavery argued that as a 
sovereign state Illinois was free to ignore the Ordinance and create what¬ 
ever institutions the state wished to have. This was surely the correct consti¬ 
tutional interpretation. There seems little intellectual or constitutional 
support for the notion that Congress could bind a state to enforce a territo¬ 
rial regulation. Indeed, in 1850 the U.S. Supreme Court would unanimously 
hold that once a territory became a state the Northwest Ordinance was no 
longer in effect. 65 

Some of those who opposed slavery argued that the Ordinance prohibited 
Illinois from ever adopting slavery. This argument, however, did not even 
persuade all those who wanted Illinois to be permanently free. One oppo¬ 
nent of slavery told his followers, “[R]cly upon yourselves. The Congress 
of 1787, with parental solicitude, have confided to you the sacred boon of 
liberty. It is your duty to protect and preserve it." 66 This they did, and in the 
process made the Ordinance into what historian Peter Onuf has aptly de¬ 
scribed as a “higher law," 6 albeit one that the people had to implement. 

Had the 1823 vote on the referendum gone the other way, the Illinois 
Constitution of 1818 and the law of 1819 would be of greater significance 
The constitution and the statute allowed the slaveowners a grace period, at 
least until 1825, to maintain their system of bondage. In that period they 
could bring rented slaves in from other states. They could also keep the 
slaves and indentured servants already in the state. Thus, the 1818 constitu¬ 
tion effectively put the question of slavery on hold—to be decided by the 
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people of Illinois after statehood. The virtue of this postponement, from the 
perspective of the slaveholders, was that it allowed the people to decide this 
issue without the interference of Congress or the Northwest Ordinance. 

It is, of course, impossible to prove that those who wrote the constitution 
in 1818 planned later to amend it to create a full-blown system of slavery in 
Illinois. The documentary records simply do not exist. However, the text of 
the constitution, combined with the law of 1819, certainly suggests that this 
was the direction many people in Illinois, including a phalanx of powerful 
politicians, wanted to take their state. The referendum in 1823 shows that 
more than 40 percent of the state’s voters were willing to make Illinois into 
a slave state. 

The Final Defeat of Slavery in Illinois 

The Illinois Constitution of 1818 allowed masters the use of their slave 
property for the indefinite future. It reaffirmed the proslavery policies of the 
territorial governors and legislators. Moreover, it set the stage for convert¬ 
ing Illinois into a full-fledged slave state. Had the slaveowners been more 
prescient, they might have forced a vote on the issue in 1819, when they 
clearly controlled the legislature and probably dominated the electorate. 
Instead, they waited too long. By the time they acted, Illinois had an anti¬ 
slavery governor and a growing number of settlers who came from the free 
states of the North rather than the slave states of the South. The result was a 
free state that would ultimately become the “Land of Lincoln.” 

To some extent the final outcome was a result of the Northwest Ordi¬ 
nance. It surely gave easterners an expectation that the territories in the 
Northwest would enter the Union as free states. That expectation was 
enough to discourage the establishment of a full-blown slave state in 1818. 
The Ordinance may have also discouraged some slaveowners from moving 
into Indiana and Illinois. But as the territorial laws and the Illinois Constitu¬ 
tion both indicate, the Ordinance did not prevent a majority of the early 
settlers from favoring bondage. Other factors, especially the southwestern 
cotton boom, led slaveowners to move south rather than north. 

The outcome in Indiana and Illinois was neither preordained by geogra¬ 
phy nor dictated by the Northwest Ordinance. Rather, the final outcome 
reflected a conscious decision by the early settlers to reject slavery. Even 
this result was an incomplete victory for freedom, as men and women 
remained in bondage for more than two decades after the 1823 referendum. 
This illustrates how close Illinois came to being a slave state. The story of 
bondage in Indiana and Illinois also shows how the issue of slavery and 
freedom was dangerously present in the early national period. 
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Implementing the Proslavery Constitution 

The Adoption of the Fugitive Slave Law of 1793 


As wc saw in Chapter 1, the Philadelphia Convention added the fugitive 
slave clause to the Constitution almost as an afterthought, without much 
debate or discussion. During the debates over ratification, southern federal¬ 
ists made passing references to it, to extol the virtues of the Constitution. 
But while debating the Constitution, no one from the North discussed the 
fugitive slave clause. Even the emerging opponents of slavery did not see 
the dangers inherent in the clause. These dangers become more apparent, 
however, after Congress passed the first Fugitive Slave Law in 1793, which 
was one of the first fruits of the proslavery Constitution. Within a genera¬ 
tion debate over the status of fugitive slaves would begin to undermine 
political harmony within the nation. 

For most Americans, the term “fugitive slave" conjures up the image of a 
fleeing black, chased by men on horses with bloodhounds leading the way. 
Many fugitives were doubtless taken in such “hot pursuit." But from the 
1790s until the Civil War, the most famous fugitive slave cases usually 
involved blacks who had lived in the North for months or even years. The 
return of a fugitive slave could lead to great human tragedies. The seizure of 
a fugitive slave who had lived for years in a community affected more than 
the life of that individual: spouses, children, neighbors, employers—indeed 
the entire community—could be harmed by the removal of a person who 
had once been a slave. Such seizures could also lead to the enslavement of 
free blacks. The case of John Davis, which triggered the enactment of the 
first Fugitive Slave Law, illustrates these problems. 

In 1791 Governor Thomas Mifflin of Pennsylvania requested the extradi¬ 
tion of three Virginians who were accused of kidnapping a black named 
John, or John Davis, and taking him from Pennsylvania to Virginia, where 
he was enslaved. Governor Beverley Randolph of Virginia ultimately re¬ 
fused to extradite the three men, claiming that Davis was really a fugitive 
slave who had escaped into Pennsylvania. Mifflin then turned to President 
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Washington, who asked Congress to pass legislation on both interstate ex¬ 
tradition and fugitive slave rendition. The result was the adoption, in Febru¬ 
ary 1793, of a four-part statute dealing with both questions, which is 
commonly known as the Fugitive Slave Law of 1793. How Congress came 
to adopt that law tells us much about (he way the founding generation dealt 
with slavery. Ironically, Governor Mifflin's attempt to protect free blacks 
from kidnapping resulted in legislation that provided slaveowners with a 
vehicle for recovering runaway slaves and possibly enhancing opportunities 
for kidnapping. 

The Fugitive Slave Clause of the Constitution 

In summing up the entire Constitution, General Charles Cotesworth 
Pinckney crowed to the South Carolina House of Representatives: “In short, 
considering all circumstances, we have made the best terms for the security 
of this species of property it was in our power to make. We would have 
made better if we could; but on the whole, I do not think them bad/ 11 The 
Constitution was proslavcry, and most southerners knew it. Nevertheless, 
the document left many unanswered questions about the nature of the new 
national government and its relationship to slavery. 

During the first decade under the Constitution, Congress dealt with is¬ 
sues of the slave trade, the problem of slavery in the territories, and the 
admission of new slave states. Most importantly, in 1793 Congress passed 
the first Fugitive Slave Law, which aided southerners hunting after their 
runaway human chattel. This law was a major boon to the South with no 
reciprocal gain for the North. In addition to the substance of the law, the 
adoption of the law was an important constitutional change. 

The fugitive slave clause of the Constitution provided: “No person held 
to Service or Labour in one State, under the Laws thereof, escaping into 
another, shall, in Consequence of any Law or Regulation therein, be dis¬ 
charged from such Service or Labour, but shall be delivered up on Claim of 
the Party to whom such Service or Labour may be due.” 2 Arguably, this 
clause did not give Congress the power to pass any statute to enforce the 
provision but merely admonished the states to act in a certain way. By 
interpreting the clause in the way it did, Congress made the Constitution 
even more proslavcry than it perhaps was. 

As wc saw in Chapter 1. late in the Constitutional Convention, Pierce 
Butler and Charles Pinckney, both of South Carolina, proposed that a fugi¬ 
tive slave clause be added to the provision requiring the interstate extradi¬ 
tion of fugitives from justice. James Wilson of Pennsylvania objected to the 
juxtaposition because “this would oblige the Executive of the State to do it. 
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at ihc public cxpenccButler discreetly “withdrew his proposition in order 
that some particular provision might be made apart from this article." A day 
later the Convention, without debate or formal vote, adopted the fugitive 
slave provision. 3 Eventually the two clauses emerged as succeeding para¬ 
graphs in Article IV, Section 2 of the Constitution. 

The paucity of debate over the fugitive slave clause is remarkable be¬ 
cause. as we saw in Chapter I, by the end of August 1787, when the 
Convention adopted the clause, slavery had emerged as one of the major 
stumbling blocks to a stronger union. While it was morally offensive to a 
number of northern delegates, some southerners defended slavery with an 
analysis that anticipated the “positive good” arguments of the antebellum 
period. Nevertheless, unlike the slave trade, the three-fifths clause, the taxa¬ 
tion of exports, and the regulation of commerce, the proposal for a fugitive 
slave clause generated no serious opposition. The delegates to the Constitu¬ 
tional Convention may have been simply too exhausted for further strenu¬ 
ous debate. It is more likely, however, that the northern delegates failed to 
appreciate the legal problems and moral dilemmas that the rendition of 
fugitive slaves would pose. In 1787 even those northern states that were in 
the process of gradual abolition, such as Pennsylvania, recognized the need 
to return runaway slaves to their owners. 4 

Both the fugitives from justice clause and the fugitive slave clause dealt 
with a similar problem—the return to one state of persons found in another. 
Both clauses contained an implicit expectation of interstate cooperation. 
The criminal extradition clause appeared to guarantee a pro forma process 
between governors. The fugitive slave clause suggested a similar process 
between a slaveowner and local authorities. The slim records of the Phila¬ 
delphia Convention indicate that most of the Framers assumed that state and 
local authorities would cooperate in the extradition of fugitives from justice 
and the rendition of fugitive slaves. 

The subsequent history of the two clauses shows that the Framers mis¬ 
calculated. The Virginia Pennsylvania controversy of 1788-91 quickly put 
the nation on notice that the interstate cooperation necessary for a smooth 
implementation of these clauses had failed to materialize. This controversy, 
over the kidnapping of John Davis, is particularly significant because it led 
to the adoption of the 1793 act dealing with both fugitives from justice and 
fugitive slaves. 5 

The Davis ease had important implications for the rendition of fugitive 
slaves because the three fugitives from justice that Pennsylvania sought 
were charged with kidnapping a free black. The problem of kidnapping free 
blacks quickly emerged as a mirror image of the problem of fugitive slaves. 
Just as southern states demanded the right to retrieve runaway slaves, north- 
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cm stales demanded the right to protect their free black residents from being 
kidnapped and sold into servitude in the South. The rights of personal 
liberty and the claims of personal property caused sectional strife from 1787 
until the Civil War. 6 

The history of the adoption of the 1793 law illustrates the importance of 
slavery to early national politics/ and demonstrates that in this period 
southerners were quick to perceive a threat to slavery and just as quick to 
organize to protect that institution. Northerners were unwilling to endorse 
slavery, and the institution disturbed many of them. But in congressional 
battles from 1791 to 1793 northerners were less willing, or less able, to 
protect free blacks and fugitives seeking refuge in the emerging free states. 
The northern lawmakers also failed to protect their white constituents who 
aided fugitive slaves for humanitarian reasons, hired fugitive slaves purely 
for business reasons, or protected runaways on the assumption that they 
were actually free people. 

Finally, northerners in Congress apparently failed to appreciate the dan¬ 
gers that slave hunting posed to both free blacks and antislavery whites. In 
1793 northern congressmen and senators who opposed slavery nevertheless 
voted in favor of an extradition law that included provisions for the return 
of fugitive slaves. They voted this way, no doubt, on the assumption that 
good-faith enforcement of the law would lead to a more harmonious union. 
This assumption of course proved to be quite wrong. The immediate cata¬ 
lyst for the 1793 law—the conflict between Pennsylvania and Virginia— 
should have put northern legislators on notice that cooperation and 
interstate harmony were unlikely when southerners felt their slave property 
was even slightly endangered. 

The John Davis Case 

The conflict between Pennsylvania and Virginia emerged from Pennsyl¬ 
vania’s program to end all slavery in (hat commonwealth and the confusion 
caused by uncertainty over the location of state boundaries in the wake of 
the Revolution. Immediately at issue was the status of John Davis and the 
three Virginians accused of kidnapping him. The conflict was complicated 
by Virginia officials' proslavery views, which were already quite evident in 
the early 1790s. H 

Davis gained his freedom under Pennsylvania's Gradual Emancipation 
Act of 1780. That law declared that all children bom of slaves in Pennsylva¬ 
nia after March 1, 1780, were free at birth, subject to a period of indenture 9 
The law allowed masters to retain any slaves they owned in Pennsylvania 
on March 1, 1780, provided they registered each slave with a court clerk 
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before November I, 1780. The registration fee was two dollars per slave, 
and any slave not registered by that date immediately became free. 10 

The 1780 law put all slaveowners in Pennsylvania on notice that they 
needed to register their slaves. It also left some slaveowners in a quandary. 
Throughout the 1770s the exact location of the Pennsylvania-Virginia bor¬ 
der remained uncertain. Inhabitants of what became Westmoreland and 
Washington Counties lived in an area claimed by Pennsylvania under its 
charter but dominated by Virginia. Some people in the area no doubt actu¬ 
ally believed they lived in Virginia. Others certainly expected that in the 
end they would come under Virginia’s jurisdiction. As late as 1783, Virgin¬ 
ians living in the area “cherished the hope that a final determination would 
return them to Virginia.*’ Still others believed that western Pennsylvania 
would be turned into a separate state, especially after congressional resolu¬ 
tions of September and October 1780 indicated the national legislature’s 
“intention to form new states in its prospective national domain.” 11 The 
combination of the political and jurisdictional confusion and the “cher¬ 
ished” hopes of some settlers made many slaveowners in the area unwilling 
to register their slaves under the Pennsylvania law. Registration not only 
cost money but also implied an acceptance of Pennsylvania’s jurisdiction 
over them, when in fact they still either maintained their allegiance to 
Virginia or wanted to create their own state. 12 

Slaveowners who did not register their slaves risked losing them if it 
turned out that they lived in Pennsylvania. Nevertheless, many slaveowners 
in western Pennsylvania did not register their slaves under the 1780 law, 
even though on August 31, 1779, commissioners from the two states finally 
agreed on the exact location of the border and on September 23, 1780, the 
Pennsylvania legislature adopted a resolution accepting the work of the 
commissioners. This agreement, however, was not finally ratified by both 
state legislatures until April l, 1784. 13 

In 1782, two years before final action on this agreement, Pennsylvania 
provided some relief for slaveowners in the two western counties. The 1782 
law allowed slaveowners in the disputed territory until January 1, 1783, to 
register their slaves, provided they proved that they had owned those slaves, 
in Pennsylvania, on September 23, 1780. 14 This statute showed Pennsyl¬ 
vania’s desire to woo the loyalty of the western settlers. It may also have 
been a response to Virginia’s demand that Pennsylvania respect “the private 
property and rights of all persons, acquired under, founded on, or recog¬ 
nized by the laws of either” state. In any event, whatever its impetus, most 
slaveowners in the area probably welcomed Pennsylvania’s 1782 law and 
registered their slaves under it. 15 

One owner who did not take advantage of this law was a master named 
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Davis, who had moved from Maryland to what he thought was Virginia or 
what he hoped would become Virginia but in fact turned out to be Pennsyl¬ 
vania. In 1782 Davis failed to register his slave John Davis. In 1788 Davis 
took John Davis to Virginia, where he rented him to a man named Miller. A 
group of John Davis's former neighbors, allegedly members of the Pennsyl¬ 
vania Abolition Society, 16 found John Davis in Virginia and brought him 
back to Pennsylvania. Miller, fearful that Davis would hold him liable for 
the value of the slave, hired three Virginians, Francis McGuire, Baldwin 
Parsons, and Absolom Wells, to recover John Davis. In May 1788 they 
went to Pennsylvania, found John Davis, and forcibly brought him back to 
Virginia. Davis subsequently sold John Davis to a planter who lived along 
the Potomac River in eastern Virginia. In November 1788 the court of oyer 
and terminer in Washington County, Pennsylvania, indicted the three Vir¬ 
ginians for kidnapping, precipitating the first interstate conflict over the 
extradition of fugitives from justice. 1 

The Pennsylvania—Virginia Conflict 

In early 1790, members of the Washington County branch of the Pennsyl¬ 
vania Abolition Society asked the parent society in Philadelphia for help in 
recovering John Davis. The Philadelphia society had little advice, except to 
suggest that John Davis abscond from his new owner and return to Pennsyl¬ 
vania. The Washington County group found this suggestion dangerous be¬ 
cause if the escape was unsuccessful it would lead to "an aggravated 
repetition of his past sufferings" and after a failed escape John Davis's new 
owner “might have hurried him beyond our reach forever." Instead, the 
Washington County society hired a Virginia attorney named White, a 
nephew of Congressman Alexander White, to recover John Davis. This 
tactic proved unsuccessful, and John Davis remained a slave in Virginia. 18 

By this time the three kidnappers, McGuire, Parsons, and Wells, had 
been under indictment for over two years but remained at large in Virginia. 
In December 1790 the Washington County society again sought the aid of 
their more prestigious brethren in Philadelphia, this time to help secure the 
extradition of the three kidnappers. In May 1791 the Philadelphia society 
petitioned Governor Thomas Mifflin of Pennsylvania, telling him that “a 
crime of deeper die" could not be found in Pennsylvania's “criminal code 
. . . than that of taking off a freeman and carrying off with intent to sell him, 
and actually selling him as a slave." 19 

In June Governor Mifflin sent Virginia’s governor, Beverley Randolph, 
copies of the indictments and a cordial note requesting the extradition of the 
three Virginians, “agreeably to the provisions contained in the second see- 
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tion of the fourth article of the constitution of the United States." Mifflin 
also asked Randolph to “extend your interference on this occasion as far as 
it may be expedient to restore the negro to his freedom." In this last matter 
Mifflin relied on Randolph's “regard for justice and humanity." 20 

Instead of responding directly to Mifflin’s request. Governor Randolph 
turned the matter over to James Innes, Virginia’s attorney general. Innes 
objected to the extradition procedure for a variety of technical and proce¬ 
dural reasons. He argued that because the indictments accused the three 
men of kidnapping “ violently . and not feloniously the alleged crimes could 
not be considered felonies but were merely “other crimes" under the extra¬ 
dition clause of the Constitution. Innes further argued that the kidnapping of 
a free black, under Virginia law, amounted only “to a trespass ... as be¬ 
tween the parties" and merely “to a breach of the Peace" between the state 
and the defendants. Having explained how Virginia law treated the kidnap¬ 
ping of free blacks, he then asserted, incorrectly, that the laws of Pennsylva¬ 
nia on this subject were the same as those of Virginia. This led Innes to the 
bizarre conclusion that in cases involving minor crimes, extradition was 
possible only when there was “an exclusive Jurisdiction in the State making 
the demand." Innes advised Governor Randolph that if the three kidnappers 
were tried in Pennsylvania and found guilty of the crime of trespass or 
breach of the peace “and their personal presence should be necessary for 
their punishment, it will be then time enough to make a demand of them." 21 

Innes’s position was that the alleged kidnappers had committed only a 
minor offense over which either Virginia or Pennsylvania had jurisdiction. 
Therefore, Virginia need not extradite the men unless they were actually 
convicted of the offense. But while arguing for Virginia's jurisdiction over 
the alleged kidnappers, Innes did not suggest that the state was under any 
obligation to arrest them and bring them to trial He did, however, make it 
clear that if Virginia actually prosecuted them, the charge would not be 
kidnapping or any other felony. Rather, they would be tried for the minor 
crime of “trespass." 

The weakness of these arguments and conclusions must have been ap¬ 
parent, even to Innes. Thus, he offered a set of alternative arguments. Innes 
conceded that all constitutional “requisites [had] been satisfied" and that 
Pennsylvania had *an exclusive Jurisdiction over" the crimes. Still, he op¬ 
posed extradition. Innes argued that “every free man in Virginia is entitled 
to the unmolested enjoyment of his liberty, unless" deprived of it by federal 
law, the Constitution, or Virginia law. Since the kidnappers had not run 
afoul of any of these, Innes believed that Virginia authorities had no legal 
right to arrest the men. Since they could not be arrested in Virginia, they 
obviously could not be returned to Pennsylvania. 22 
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The Controversy and the National Government 

In July Governor Randolph sent Mifflin his formal refusal to order the arrest 
and extradition of the three fugitives from justice along with a copy of Innes's 
report. Mifflin responded by sending copies of the indictments and his 
correspondence with Randolph, including the Innes opinion, to President 
George Washington. Mifflin argued that Innes's analysis of the criminal extra¬ 
dition clause of the Constitution was “inaccurate.” He told Washington that 
the three Virginians were charged with serious offenses, which upon con¬ 
viction could lead to heavy fines and up to twelve months' confinement at 
hard labor. This was hardly a mere “trespass,” as Innes had asserted. Mifflin 
asked Washington to consider the entire problem and to seek “the interposi¬ 
tion of the Federal Legislature” so as to “obviate all doubt and embarrass¬ 
ment upon a constitutional question so delicate and important.” Washington 
forwarded the communications to Secretary of State Thomas Jefferson, who 
in turn gave them to U S. Attorney General Edmund Randolph." 3 

After reviewing all the papers sent by Governor Mifflin, Attorney Gen¬ 
eral Randolph concluded that fault for the conflict lay with both governors. 
The attorney general thought that Mifflin's extradition requisition was de¬ 
fective in two ways. First. Mifflin had failed to provide an authenticated 
copy of the laws that the three white kidnappers had allegedly violated. 
Second, Mifflin had neglected to provide some basis for the conclusion that 
the three men had actually fled from Pennsylvania into Virginia. Randolph 
noted that one of the three men, Absolom Wells, was in fact under arrest 
and in custody in Pennsylvania. 24 

On the other side of the question. Attorney General Randolph had little 
sympathy for Innes's arguments. Randolph thought it “notorious, that the 
crime is cognizable in Pennsylvania only.” Virginia had no jurisdiction over 
the issue. The Constitution directed that an offender be tried “in the State 
where crimes shall have been committed,” which in this case was Pennsyl¬ 
vania. Nor did Randolph have any patience for the suggestion that the state 
of Virginia lacked the authority to arrest the offenders. Indeed, to preserve 
interstate peace and harmony, Randolph considered it the duty of the gover¬ 
nor to act. The only alternative was for one state to invade another search¬ 
ing for criminals. 25 

Attorney General Randolph concluded his analysis by noting “that it 
would have been more precise in the Governor of Pennsylvania” to send his 
counterpart “an authenticated copy of the law declaring the offence” and 
“that it was essential that he should transmit sufficient evidence” of the 
alleged criminals’ “having fled from . . . justice” in Pennsylvania and into 
Virginia. Without that evidence the governor of Virginia was correct in not 
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delivering the fugitives from justice. But “with it” Virginia’s governor 
“ought not to refuse." 26 

Randolph then gave Washington some political advice. Randolph noted 
that Governor Mifflin was “anxious that this matter should be laid before 
Congress." Randolph did not think this was advisable “at this stage of the 
business ” He noted that “a single letter has gone from the Governor of 
Pennsylvania to the Governor of Virginia." Furthermore, although the Vir¬ 
ginia governor had refused to comply with the request, this “proceeded 
from a deficiency of proof." The attorney general urged Washington to give 
the Pennsylvania governor time to supply full proof. Only if the governor of 
Virginia still denied the request should the president intervene. To do so at 
this point “would establish a precedent” for federal intervention “in every 
embryo dispute between States.""' 

Partially following Randolph's advice, Washington sent copies of the 
attorney general’s analysis to both governors. The governors continued to 
correspond, and Governor Mifflin indicated his willingness to follow' Attor¬ 
ney General Randolph’s suggestion for a more complete extradition re¬ 
quest. and, as he reported to the Pennsylvania legislature, he “took measures 
for a scrupulous adherence to the forms which were expected." 2 * 

Despite Mifflin's implementation of Attorney General Randolph's sug¬ 
gestions and his conciliatory stance toward Governor Randolph. Virginia’s 
executive remained uncooperative. Governor Randolph soon came under 
pressure from citizens in the western part of the state to refuse to extradite 
McGuire and Parsons. These petitions accused members of the Pennsylva¬ 
nia Abolition Society of stealing slaves in Virginia and of seizing the slaves 
of Virginians traveling west. The state legislators from McGuire’s county 
told Governor Randolph that John Davis was in fact a slave who had been 
“seduced" into Pennsylvania and that when McGuire. Parsons, and Wells 
heard about this they were “roused by a just indignation against such nefari¬ 
ous practices" and “went out and brought the negro back." 2g 

In January 1792 Governor Mifflin reported to the Pennsylvania legisla¬ 
ture that Virginia still refused to return the fugitives from justice. Instead, 
the Virginia governor complained that Pennsylvanians were “seducing and 
harboring the slaves of the Virginians." Mifflin promised to investigate this 
allegation while continuing the correspondence in the hope—a futile hope, 
as it turned out -that the kidnappers might be returned for trial. 30 

The Controversy Goes to Congress 

While the governors of Pennsylvania and Virginia sparred inconclusively. 
President Washington decided to act. On October 27, 1791, Washington 
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sent Congress Attorney General Randolph’s report and copies of his corre¬ 
spondence with Governor Mifflin. 

The House Bill of 1791 

On October 31 the House appointed a three-man committee—Theodore 
Sedgwick and Shcarjashub Bourne, both of Massachusetts, and Alexander 
White of Virginia—“to prepare and bring in a bill or bills, providing the 
means” for the extradition of fugitives from justice. The committee was 
also charged with the responsibility of “providing the mode by which” 
fugitive slaves might be returned to their owners. Thus, from the onset 
extradition and rendition were tied together. On November 15 Sedgwick 
reported “a bill respecting fugitives from justice and from the service of 
masters.” 31 

Extradition and rendition seem to have been linked for two reasons. Most 
immediately, the controversy between Virginia and Pennsylvania involved 
both issues. Virginia asserted that John Davis was a runaway slave and thus 
his return was a vindication of the fugitive slave clause; Pennsylvania, on 
the other hand, claimed that John Davis had become free under the Pennsyl¬ 
vania Gradual Abolition Act and had then been kidnapped and that those 
who took him to Virginia should be extradited to face prosecution. From the 
beginning Congress was forced to face both issues in tandem. A second 
reason for the linkage of the two issues no doubt stems from their juxtaposi¬ 
tion in the Constitution. The Philadelphia Convention had seen them as 
related problems, and so did Congress. Both dealt with a similar procedural 
question and with the important constitutional issue of interstate comity. 
Not surprisingly, Congress dealt with both issues simultaneously. 

The proposed House bill treated fugitives from justice and fugitive slaves 
in much the same way. In the case of a fugitive from justice, the governor in 
one state communicated his request for an extradition to the governor of 
another state. When seeking a fugitive slave, the claimant was required to 
apply for an arrest warrant to the governor of the state where the fugitive 
was found. In both cases the governor of the state where the alleged fugitive 
was hiding would issue warrants “to all sheriffs, their deputies, and other 
officers” empowered to “execute warrants in criminal prosecutions” in the 
state, “commanding” them to arrest the fugitive. The fugitive would then be 
delivered to officers of the state making the claim or, in the case of slaves, 
to the claimant. The House bill contained no requirement for a hearing or 
other proceeding before a judge or magistrate. In the case of a fugitive from 
justice, the state authorities making the claim returned the alleged criminal 
to the state where he or she was wanted, and he or she would be tried. In the 
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case of a slave, the claimant simply took the alleged fugitive back to the 
slave state from which he or she supposedly escaped. Any officer failing to 
act on either type of warrant or anyone interfering with the rendition pro¬ 
cess was subject to fines, which were to be “recovered by indictment” in 
federal courts. 32 

Significantly, the House bill treated the rendition of both fugitives from 
justice and fugitives slaves as quasi-criminal matters. Thus, the bill obli¬ 
gated northern states to pay their officers to hunt fugitive slaves. This is 
ironic because at the Constitutional Convention one reason for not tying 
rendition to extradition in the same clause was northern opposition to the 
costs imposed on the free states. 33 

Under the House bill both rendition procedures were summary and did not 
allow the person seized as a fugitive to make any defense before extradition. 
This procedure raised due process questions for fugitives from justice and 
similar but much weightier questions for blacks claimed as runaway slaves. 

The drafters of the House bill no doubt assumed that requests for fugi¬ 
tives from justice would be based on probable cause, arrest warrants, or 
actual indictments. The bill required that the request be “by an instrument in 
w riting, authenticated by the signature of the Governor or other first execu¬ 
tive officer and by the seal of such state.” 34 Furthermore, the House mem¬ 
bers must have assumed that, once returned, a fugitive from justice (other 
than an escaped convict) would face a trial where he or she would be 
presumed innocent until the state proved otherwise. 

This procedure contrasts sharply with the provisions in the House bill for 
reluming fugitive slaves. The bill required that fugitive slaves be seized at 
the request of the claimant, based on “the depositions of two or more 
credible persons, that the person so claimed doth owe. under the laws of the 
state from which he fled, service or labor to the person claiming” the slave. 
The proposed bill did not say who could witness the depositions or if they 
had to be taken under oath. 35 This was a far cry from the standards of 
evidence necessary to obtain an arrest warrant or a grand jury indictment, 
which presumably a governor would want before he coimniUcd his signa¬ 
ture to an extradition request for a fugitive from justice. Courts and grand 
juries issued warrants and indictments only after probable cause had been 
presented to judges or members of grand juries, all of whom were uninter¬ 
ested third parties. Under the proposed House bill, alleged fugitive slaves 
could be seized on the basis of depositions from private claimants with 
obvious pecuniary interests in the outcome Even more importantly, the 
lawmakers had no reason to expect that alleged fugitive slaves would re¬ 
ceive any hearing or trial once they were returned to a slave state. These 
procedures invited abuse by kidnappers. 
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The House bill also threatened the integrity of the states in the new 
republic. The bill placed the entire authority for fugitive slave rendition in 
the hands of governors and sheriffs, and yet if these officers failed to act on 
a deposition or interfered with rendition, they faced harsh monetary penal¬ 
ties enforced in the federal courts. Slaveowners seeking fugitives were to 
turn first to state officials for aid. But if the state officials failed to act, 
slaveowners had recourse to the national government. Most state and local 
officials would probably have cooperated with the law. 36 but under pressure 
from the early abolition societies, it is possible that some would have either 
ignored the law or resisted it, thus setting the stage for state-federal con¬ 
flicts at a time when the national government was weak. The bill, as drafted, 
may also have been unconstitutional because it required state officials to 
act. It is not clear if Congress had the power to require actions by state 
officials. In 1842, in Prigg v, Pennsylvania, the U.S. Supreme Court would 
in fact rule that Congress could not compel state officials to enforce a 
federal law. 37 

Whether constitutional or not, the bill never came to a final vote. On 
November 15, 1791, the committee introduced the bill on the floor of the 
House, where it went through two readings and was scheduled for a third. 
Despite this energetic start, for reasons that are uncertain the House ceased 
consideration of the issue. It may be, as William R. Leslie argued, “that 
Congress thought it more fitting for the upper chamber to draft bills pertain¬ 
ing to interstate relations since the upper chamber represented states as 
states.*' 38 Thus, the House may have ceased action on the bill in deference 
to the Senate. But it is also likely that once congressmen studied the bill 
they found it was severely flawed since it threatened the powers of the 
states in the new nation, the liberty of free northern blacks, and the pocket- 
books of northerners who interfered with the rendition of a fugitive. Many 
fugitive slaves had lived so long in the North that their white neighbors 
might have defended them on the assumption that they were free. Under 
this proposed law such action could have resulted in a costly fine. 

Fugitives and the Senate 

The following March the Senate appointed George Cabot of Massachusetts, 
Roger Sherman of Connecticut, and Ralph Izard of South Carolina “to 
consider the expediency of ... a bill respecting fugitives from justice and 
from the service of masters.” This committee had not reported back to the 
Senate by the time the session ended in May 1792. 39 

At the beginning of the next session of Congress, the Senate appointed a 
new thrcc-man committee, chaired by Cabot, to consider criminal extradi- 
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lion and fugitive slave rendition. During much of the next two months, the 
Senate considered a number of proposals on this issue that, for the sake of 
clarity, arc designated as Senate Bill 1, Senate Bill 2, Senate Bill 3, and the 
Final Senate Bill. On December 20, 1792, the Cabot committee reported a 
bill that Congress debated until December 28, when it recommitted the bill 
(Senate Bill I). On January 3, 1793, the Cabot committee, which had been 
expanded to five members, reported a senes of amendments that completely 
rewrote Senate Bill I; this amended bill is designated Senate Bill 2. On 
January 14 the Senate amended Senate Bill 2 with a series of deletions and 
additions that resulted in Senate Bill 3. 4G On January 18 the Senate passed a 
combination of Senate Bills 2 and 3 along with amendments made between 
January 15 and January 17, creating the Final Senate Bill. The House made 
only minor changes, which the Senate accepted. President Washington 
signed the bill on February 12, 1793. 

An analysis of the legislative odyssey from Senate Bill 1 to the Final 
Senate Bill shows the alternatives the Senate considered. The fugitive slave 
provision of the various bills created great conflict in the Senate. The record 
suggests that the southerners in the Senate generally had the upper hand. 
With the exception of one clause introduced in Senate Bill 2 and deleted in 
the Final Senate Bill, all the bills favored slaveowners at the expense of 
northern whites, free blacks, and fugitive slaves. The law that emerged from 
these debates ultimately offered little protection for the North and at the 
same time satisfied most of the slaveowners in Congress. From the begin¬ 
ning of the session, southerners dominated the committee responsible for 
drafting the bill. While northerners ultimately succeeded in eliminating 
some of the proslavcry features in the first two bills, the final version was 
nevertheless a southern victory. 

Senate Bill I 

This victory began on November 22. 1792, with the appointment of a com¬ 
mittee consisting of George Cabot of Massachusetts and two slave state 
senators, George Read of Delaware and Samuel Johnston of North Caro¬ 
lina. Although Cabot chaired the committee, Johnston seems to have been 
its dominant force. On December 20 Johnston presented Senate Bill 1, and 
on December 21 the Senate began a second reading of the bill, which 
consisted of three sections. The first two dealt with fugitives from justice, 
the last with fugitive slaves. Senate Bill I was awkwardly drafted and 
poorly written. More importantly, it threatened the power balance between 
the states and the national government. 

In many ways Senate Bill 1 posed a direct threat to the power of the 
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stales. The bill authorized governors to call on ail citizens of a state lo help 
capture a fugitive from justice and provided fines and jail terms for citizens 
who refused to help capture fugitives. Senate Bill I would also have re¬ 
quired state officials to aid in the rendition of fugitive slaves. 

The threat Senate Bill I posed to the states was minor in comparison to 
its threat to free blacks, fugitive slaves, and their white supporters. In many 
ways this bill was more threatening and less fair than the House bill of the 
previous year. Senate Bill 1 permitted the return of a fugitive slave based on 
the deposition of one “credible person/* As with the House Bill of 1791, 
there was no requirement that this deposition be sworn before any court or 
public official. Moreover, a single deposition, even if sworn, established 
such a low evidentiary threshold that Senate Bill I, had Congress adopted it, 
would have set the stage for the kidnapping of free blacks. 

Senate Bill 1 required state and local law enforcement officials to arrest 
fugitive slaves and turn them over to claimants on the basis of this single 
deposition. Law enforcement officers who refused to cooperate were sub¬ 
ject to fines, and citizens who harbored fugitive slaves or obstructed their 
return could also be fined. Senate Bill 1 called for a specific sum of money, 
to be determined by Congress, to be forfeited to the claimant “for every day 
the person owing such labour or service shall be harboured or concealed/’ 
Beyond that, the claimant retained the right to sue those who helped his 
slaves. Under Senate Bill 1 such suits could be brought in cither the state or 
the federal courts. 41 Depending on how much the daily penalty turned out 
to be and how courts interpreted the terms “harboured” and “concealed/’ 
the law might have meant bankruptcy for northerners who simply hired 
runaway slaves. 

Opposition to Senate Bill 1 grew until December 28, when the Senate 
defeated a motion to postpone all consideration of the question until the 
next session of Congress. Instead, the Senate returned Senate Bill I to an 
expanded committee that included Roger Sherman of Connecticut and 
Virginia’s John Taylor of Caroline. Southerners, voting as a block, made 
sure that the committee continued to be dominated by slaveowners 42 

Senate Bill 2 

On January 3 this newly constituted committee presented a scries of amend¬ 
ments that effectively created a new bill: Senate Bill 2. The Senate gave this 
bill a first reading and then ordered it to “be printed for the use of the 
Senate/' Senate Bill 2 also contained three sections, but only one focused 
on fugitives from justice; the other two dealt with fugitive slaves. 43 

Senate Bill 2 reflected a compromise between slaveowners seeking to 
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protect their property and northerners seeking to protect the rights of blacks. 
The bill protected free blacks in three ways. First, it required that anyone 
seized as a fugitive slave be brought before a judge or magistrate before 
being removed from the state, thereby preventing some kidnappings by 
requiring a judicial proceeding before removal. Second, Senate Bill 2 made 
two changes in the evidentiary requirement necessary to remove a fugitive 
slave. Senate Bill 2 required “proof to the satisfaction” of the judge or 
magistrate hearing the ease. This proof had to be sworn, either in the form 
of “oral testimony or affidavit taken before and certified by a magistrate.” 

Finally, Senate Bill 2 provided that no judge could grant a certificate of 
removal if the alleged fugitive was “a native of, or hath resided in the state 
or territory wherein he or she shall be so arrested for a term of years 
immediately previous to such arrest, and shall moreover show probable 
cause that he or she is entitled to Freedom.” Instead, the claimant and the 
alleged fugitive were to “be left to contest their rights under the laws of the 
state where such arrest shall be made.” This language established a type of 
statute of limitations on fugitive slave rendition for whatever number of 
years had been inserted in the blank in the phrase “term of years.” This 
provision created a presumption of freedom for blacks who were bom in 
free states or who had lived in them for many years. This presumption 
could not be rebutted by deposition, affidavit, or even oral testimony; it 
could be overturned only through a tnal in the state where the alleged 
fugitive was found. This procedure would have protected some free blacks 
from being kidnapped and would also have prevented the rendition of some 
fugitives. In parts of New England and Pennsylvania, it would have been 
impossible to win custody of a black under the “laws of the state where” the 
fugitive was found. Some judges and many jurors would have sided with 
alleged fugitives. Equally important, this provision helped preserve the 
power of the states by giving them exclusive jurisdiction over the status of 
blacks who had lived within their territory for a sufficient length of time 44 

Slaveowners, however, also stood to gain some new benefits from Sen¬ 
ate Bill 2. Owners or their agents were empowered to seize fugitive slaves 
on their own, without first going before a magistrate to obtain a warrant or 
waiting for a local law enforcement official to act. This right of self-help, 
which was also in the final version of the law, enabled masters to seize their 
runaway slaves. Senate Bill 2 required slaveowners to bring the captured 
fugitive before a magistrate in order to obtain a certificate of removal. But 
the revised bill allowed claimants to prove ownership using “oral testi¬ 
mony.” A master could thus seize a slave while in “hot pursuit” without 
first obtaining depositions or affidavits. The test for removal was “proof to 
the satisfaction of the judge or magistrate.” This open-ended requirement 
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could have worked to the benefit of slaveowners in many cases. Also useful 
to slaveowners was a provision that allowed the seizure and arrest of a 
fugitive slave in absence of the claimant. Under Senate Bill 2 local law 
enforcement officials could be required to arrest a fugitive slave and then to 
notify the owner of the capture. As with Senate Bill 1, Senate Bill 2 allowed 
monetary damages against law enforcement officials for noncooperation 
and provided for fines or imprisonment when private citizens interfered 
with the rendition of fugitive slaves. 45 

The Senate debated Senate Bill 2 on and off from January 3 until January 
13. During this debate the Senate fixed the amount of the fine for helping 
fugitive slaves at 5500. However, the Senate made little progress toward 
final passage of the bill. Instead, senators raised objections to some parts of 
the bill and offered various amendments to improve it. South Carolina's 
Pierce Butler—the man who had first proposed the fugitive slave clause at 
the Constitutional Convention—unsuccessfully proposed amendments that 
would have aided masters seeking runaways 46 

Senate Bill 3 

On January 14 various senators proposed another series of amendments. 
Senate Bill 3 consists of these amendments combined with what remained 
from Senate Bill 2. The Senate debated this third bill for the next three days. 
On January 14 and 16 the Senate Journal reported that there had been 
“progress," while on January 15 the journal noted only that there had been 
“debate." During the three days of debate, the Senate accepted a number of 
new amendments 47 

In its debates over Senate Bill 3, the Senate expanded the definition of 
what constituted a breach of the law. Senate Bill 2 limited the penalty— 
which was set at 5500—to those who might “knowingly and wilfully ob¬ 
struct" the return of a fugitive slave. Sometime between January 14 and 
January 17, the Senate added new language, penalizing anyone who would 
“obstruct or hinder" a “claimant his Agent or attorney" in “seizing and 
arresting" an alleged fugitive.This was clearly a last-minute victory for 
slaveowners. The word “hinder" implied that the penalty might be recov¬ 
ered from someone who did little more than delay a rendition in order to 
find evidence that helped the alleged fugitive. The use of the word suggests 
that the Senate wanted to create a rendition process that would be quick and 
streamlined. 

This change, which benefited slaveowners, was at least partially offset 
by the removal of clauses from the proposed bill requiring local law en¬ 
forcement officials to seize fugitive slaves at the direction of masters or 
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their agents or, in the absence of an owner or agent, to arrest and incarcerate 
slaves until their owners arrived. These clauses would have turned norther¬ 
ners into slave catchers, which was intolerable to a society that was grad¬ 
ually dismantling slavery altogether. Without these provisions a slaveowner 
would have to capture a runaway slave on his own and then bring the slave 
before a judge or magistrate for a certificate of removal. Removing northern 
law enforcement officials from the rendition process was a victory for op¬ 
ponents of slavery. 

Northerners were no doubt happy to see their role in enforcement re¬ 
moved from the bill, but this change was also a blessing to slaveowners, 
who then were not dependent on northerners for aid in the rendition pro¬ 
cess. Slaveowners acting on their own could now seize alleged fugitive 
slaves and take them back to the South. 

The Final Bill 

The final debates on Senate Bill 3 led to two other changes beneficial to the 
South. The Senate deleted a provision mandating that civil suits for dam¬ 
ages against those who interfered with the return of fugitive slaves be 
brought “in any court of the United States.” At this time very few federal 
courts existed, and this provision limited the ability of slaveowners to sue 
people who harbored or rescued their slaves. 49 The removal of this provi¬ 
sion allowed slaveowners to choose the most convenient forum—federal or 
state—for suing those who aided their runaway slaves. The most important 
victory for slaveowners in the final shaping of the law concerned alleged 
fugitives who had lived for a long time or who had been bom in the state 
where they were captured. The proposed bill would have guaranteed such 
blacks a right to a hearing in the state where they were living at the time of 
their capture. The deletion of this clause meant that no alleged fugitive 
could interpose a claim that he or she was bom free or had been emanci¬ 
pated and then obtain a trial to prove that right to freedom in the place 
where he or she lived. In order to remove a black from a free state—even 
one bom in that state—the claimant had only to meet the minimal eviden¬ 
tiary requirements of the law. 

There was an eleventh-hour attempt to roll back one proslavery change 
in the bill. On January 17 an unnamed senator proposed that the S500 
penalty for those who aided fugitive slaves be deleted “for the purpose of 
inserting a less sum.” The Senate defeated this proposal and in an unre¬ 
corded vote passed the entire measure and sent it on to the House. 50 

The House received the Senate bill on Friday, January 18. On January 21 
the House gave the bill two readings and ordered that 100 copies of it be 
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printed. The House scheduled a third reading for January 30, but the bill did 
not come up until February 4, when in a committee of the whole the House 
made a minor change in the wording of the first section, which dealt with 
fugitives from justice. Andrew Moore of Virginia then proposed a substan¬ 
tial increase in fines for people who helped fugitive slaves. According to the 
Pennsylvania Journal, “this motion occasioned some debate” in the House, 
which then rejected the amendment. The next day the House passed the bill 
by a vote of forty-eight to seven. Five of the negative votes came from 
northerners. The two southern opponents, John Francis Mercer of Maryland 
and Josiah Parker of Virginia, had been active Anti-Federalists during the 
ratification struggle, and they probably opposed the nationalizing tenden¬ 
cies of the bill. Six northerners, some of whom opposed slavery in subse¬ 
quent congressional debates, failed to vote on the bill. 51 However, a few 
northerners who actively opposed slavery, such as Elias Boudinot and Jona¬ 
than Dayton of New Jersey, voted in favor of the bill, probably because 
they thought it was an adequate compromise between the two sections. 52 
Later that day the Senate concurred in the House version. On February 8 
Congress sent the bill to President Washington, who signed it into law on 
February 12 53 

Because the records of Congress for this period are scant, it is impossible 
to reconstruct fully the debates. It is clear, however, that the Fugitive Slave 
Law did not sail smoothly through Congress. The debates in the Senate 
were particularly bitter. The deletion of virtually all of Senate Bill 1 and 
many of the provisions of Senate Bills 2 and 3 indicates the divisions within 
the Senate. The report in the Journal of the Senate that “progress” was 
made on January 14 and 16 suggests that progress had been slow up to that 
point. 

The last-minute effort in the Senate to lower the penalty for those who 
aided fugitive slaves also demonstrates the sectional aspects of the debate. 
Some northern senators were obviously unhappy with a law that might 
financially destroy their ethically motivated constituents. In 1793 $500 was 
a substantial sum of money. This northern opposition indicates that even in 
the 1790s opposition to slavery had some force. The defeat of this amend¬ 
ment, combined with other changes in the law favorable to the South, 
further suggests that the southern senators were far more unified in debate 
than were their northern counterparts. The southerners, although out¬ 
numbered in the Senate, were able to mold the 1793 act to protect their 
interests. This was similar to what southern politicians had successfully 
accomplished at the Constitutional Convention in 1787. 

The attempt by Congressman Moore to increase the penalties for those 
who helped fugitive slaves escape shows that some southerners doubted the 
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mcnt in American politics. Jefferson and his southern followers no doubt 
saw the 1793 law as a beneficial act to help them recover their own run¬ 
aways. Jefferson’s northern followers were more hostile to black rights than 
the Federalists and thus likely to support any law that would aid in the 
removal of blacks from their midst. 

Most opponents of slavery were firmly in the camp of the Federalists, 
although many Federalists, especially those from the Deep South, were 
proslavcry. In Pennsylvania, for example, the majority of the Quaker aboli¬ 
tionists were affiliated with the Federalists. In Philadelphia it was “almost 
an oddity” to find a Jeffersonian involved with the Pennsylvania Abolition 
Society: “Among several hundred members of the Democratic—Republican 
Society of Philadelphia,” an organization that supported Thomas Jefferson, 
“only two belonged” to the abolition society. 38 By the 1790s the Jefferson¬ 
ian papers, including William Duane's Aurora, were among the few in the 
city that continued to run advertisements for slave sales. Such advertise¬ 
ments suggest that people interested in buying and selling slaves were most 
likely to be Jeffersonians; they also indicate that Federalist editors may 
have been uninterested in such business. Similarly, in New York Federalists 
like John Jay, Gouvemeur Morris, and Alexander Hamilton were active in 
the New York Abolition Society. 59 

The new Fugitive Slave Law was supported by the Federalist administra¬ 
tion of President Washington and was consistent with Federalist notions of 
strengthening the national government. Thus, it would have been unlikely 
that Federalists—even those openly opposed to slavery like Jay, Morris, 
Joseph Bloomfield, or Elias Boudinot—would have opposed the new law 
on constitutional grounds. 

Had someone challenged the constitutionality of the law, three lines of 
attack would have been obvious. First, everyone admitted that the Con¬ 
stitution created a government of limited powers. As General Charles 
Cotesworth Pinckney of South Carolina had argued in support of the Con¬ 
stitution: “We have a security that the general government can never eman¬ 
cipate them, for no such authority is granted and it is admitted, on all hands, 
that the general government has no powers but what are expressly granted 
by the Constitution, and that all rights not expressed were reserved by the 
several states.” 60 While Pinckney made this argument to illustrate how 
secure slavery was, the same argument might have been made against the 
Fugitive Slave Law. Since the Constitution did not specifically empower 
Congress to pass such a law. Congress lacked the power to do so. 

A second argument against the constitutionality of the 1793 law could 
have emerged from a structural analysis of the Constitution. The Framers 
left no record of how they expected the fugitive slave clause would operate. 
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Its text and structure suggest that they anticipated some sort of state action 
to enforce it because the clause is in Article IV, which deals with interstate 
relations. The clause immediately follows the criminal extradition clause, 
which directly imposes this obligation on the governors of the states. In 
addition, by using the phrase “shall be delivered up,” the fugitive slave 
clause implies official action by a state judge or county sheriff who would 
seize and “deliver up” the fugitive. 

Indeed, the entire structure of the Constitution supports the idea that the 
Framers contemplated that the states would implement the clause, without 
congressional action. Although limiting what the states might do, this clause 
is not in Article I, Section 10, where most other limitations on state power 
arc found. Nor is it elsewhere in Article I, where Congress is granted 
legislative powers. Thus, structurally, the clause is more like an admonition 
to the states than a grant of power to Congress. 

Of course. Article I is not the only place where the Constitution ex¬ 
plicitly grants legislative powers to Congress. Articles II and III contain grants 
of power. Article IV also contains specific enumerations of congressional 
legislative power. However, the specific grants of power in Article IV 
strengthen the case against congressional power over fugitive slave ren¬ 
dition. 

Article IV consists of four separate sections, three of which explicitly 
authorize the federal government to act. Only Section 2, which contains the 
fugitive slave clause, lacks such a grant of power. Article IV, Section I, the 
full faith and credit clause, states that “Congress may by general Laws 
prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.” Section 3 of Article IV concerns the admis¬ 
sion of new states and the regulation of federal territories. Both of these 
paragraphs contain explicit grants of power to Congress. Section 4, the 
guarantee clause, preserves “a Republican Form of Government” in the 
states. This clause docs not allocate power to Congress but rather empowers 
the U S, government to act “on the Application of the Legislature, or of the 
Executive (when the Legislature cannot be convened) against domestic Vio¬ 
lence.” Unlike the other three sections of Article IV, Section 2 contains 
neither a general grant of power to the national government nor any specific 
grant of power to the legislative or executive branches. This implies the 
Framers intended Section 2 to be implemented directly by the states. The 
Framers may have contemplated a right of appeal to the federal courts if the 
states failed to respect this clause, but it seems unlikely that they thought 
Congress itself should directly implement the provisions of this section. 

Section 2, Paragraph 1 is a general statement: “The Citizens of each State 
shall be entitled to all Privileges and Immunities of Citizens of the several 
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States." The clause directs the states to treat citizens of other states more or 
less as they treat their own citizens. The clause docs not mention the na¬ 
tional government and has always been understood as setting a standard for 
the states to follow rather than as a provision subject to congressional 
enforcement. During the early national period, the national government 
largely ignored this provision. 

Article IV. Section 2, Paragraph 2, the fugitives from justice clause, 
provides that a fleeing criminal "shall on Demand of the executive Author¬ 
ity of the State from which he fled, be delivered up. to be removed" to the 
state claiming jurisdiction over him. The text of this clause implies gover- 
nor-to-govemor communication and action. Criminal extradition has always 
worked in that way. Nothing in the text of this clause indicates or even 
implies that Congress may legislate on the subject. Even if Congress has 
some power to regulate or standardize the extradition process, the text of 
the clause clearly places the power to implement it solely in the hands of the 
state governors. 

Given the foregoing analysis of the structure of the Constitution and of 
Article IV, it is reasonable to conclude that the Framers did not intend 
federal enforcement of the fugitive slave clause. Structurally, at least, fugi¬ 
tive slave rendition, like privileges and immunities and criminal extradition, 
seemed to be a matter of comity. 

State law at the time of the adoption of the Constitution supports this 
analysis. In 1787 Pennsylvania, Connecticut, and Rhode Island were ending 
slavery through gradual emancipation statutes. Nevertheless, these northern 
states recognized that slaves from other states might enter their jurisdictions 
seeking freedom. Thus, Pennsylvania provided for the return of fugitive 
slaves. Rhode Island and Connecticut followed Pennsylvania’s lead. So did 
New York and New Jersey, which had not taken any steps to end slavery by 
1787. Even Massachusetts, which had fully abolished slavery by 1787, 
provided for the return of fugitive slaves. 61 

The existence of these statutes supports the argument that the fugitive 
slave clause was merely an admonition to the states to return escaped 
slaves. Under this analysis, the only role of the federal government would 
be judicial review of any state law that purported to authorize the emancipa¬ 
tion of fugitive slaves. 

The third argument against the constitutionality of the law would have 
come from an analysis of the Bill of Rights, which the nation had adopted 
only two years earlier. Those amendments contained a variety of provisions 
to guarantee fair trials and due process of law. While a hearing over the 
rendition of a fugitive slave was not a criminal trial, it certainly came close 
to being one. It would not have been farfetched to argue that the lack of a 
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jury trial to prove the claim of the master—and the status of the alleged 
slave—made the law unconstitutional. 

However valid these constitutional arguments might have been, no one 
made them in 1793. The lack of such arguments does not prove the consti¬ 
tutionality of the 1793 law, especially in the abstract. Rather, the failure to 
make such arguments illustrates the extent to which the founding generation 
accepted what historian William M. Wiccck has called the "federal consen¬ 
sus” on slavery—that the national government could not interfere with slav¬ 
ery in the states and that support for slavery was part of the national 
compact necessary to keep the Union together 62 This analysis helps to 
explain the debates that led to the Fugitive Slave Law and the failure of 
opponents of the law to raise constitutional objections to it. 

The Law of 1793 and “Federal Consensus” 

The members of the Pennsylvania Abolition Society must have recognized 
the irony of this new situation. They had initially written to Governor Miff¬ 
lin to help secure the extradition of whites accused of kidnapping a free 
black. Their letter set in motion a chain of events that led to a weak criminal 
extradition law and a relatively strong Fugitive Slave Law. Under the new 
law the governor of Virginia could have resisted the demands for the three 
kidnappers. But under the same law, many fugitive slaves were unable to 
protect their newly found freedom. Even blacks like John Davis, who had a 
bona fide claim to freedom, could not protect their liberty under the new 
law. Ironically, the well-intentioned letter of the abolition society and the 
equally well intentioned letter of Governor Mifflin to President Washington 
led to this dangerous result. The Pennsylvania abolitionists probably had 
not expected Mifflin to turn to Washington for help. Nor could the Pennsyl¬ 
vania abolitionists have foreseen that Washington would turn the matter 
over to Congress. Had they realized that their letter would lead to federal 
legislation, they might not have written it. After all, they knew from the 
experience of 1790 that the northern majority in Congress was weak on 
slavery issues. The adoption of the 1793 law only underscores this weak¬ 
ness. 

In 1790 northern congressmen had failed to support antislavcry petitions 
presented by the Pennsylvania Abolition Society. The northerners perhaps 
had taken this position as part of a quid pro quo for southern support for 
various economic programs, such as the Bank of the United States and the 
federal assumption of state Revolutionary War debts 63 

In 1792 and 1793 northern congressmen and senators did not seek an 
economic quid pro quo from the South as they had in 1790. Assumption of 
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the state debt was already in place, and the Bank of the United States 
already existed. Thus, the northerners, who dominated both houses of Con¬ 
gress, might have taken a stronger stand on extradition and fugitive slave 
rendition. That they did not do so suggests that the “federal consensus” was 
already in place. 

In addition to the “federal consensus,” three other factors explain the 
adoption of the 1793 law. First, a majority of northerners were not overly 
concerned about slavery, even though they opposed the institution. Second, 
the southerners were able, even in the early 1790s, to create a united front to 
defend their most valuable institution. Finally, those few northerners who 
did oppose slavery appear to have misunderstood what was at stake. They 
voted for a bill their constituents later grew to hate. 

Ironically, southerners also came to despise the law of 1793. However 
harsh it was, southerners continuously demanded even stronger measures. 
The federal courts were too few to aid them, and after Prigg v. Pennsylva¬ 
nia. in 1842, many northern state courts refused to take jurisdiction in 
fugitive slave cases. 64 

In the end, then, the 1793 law worked poorly. It did not even resolve the 
issues immediately surrounding its passage: the three Virginians who were 
wanted as fugitives from justice were never returned to Pennsylvania to 
face kidnapping charges, and John Davis remained a slave, his freedom lost 
forever. In 1850 southerners obtained new and harsher amendments to the 
1793 law. These amendments, in a number of ways, resembled the bill 
drafted by the House in 1791. The 1850 amendments came too late, how¬ 
ever, to restore sectional harmony; they only further undermined it. 



Five 


Thomas Jefferson and Slavery I 

“Treason Against the Hopes of the World” 


His words ring true and strong more than two centuries after he wrote them. 
It is “self-evident” that all persons “are created equal, and that they are 
endowed by their Creator with certain unalienable Rights, that among these 
are Life, Liberty, and the Pursuit of Happiness.” The message is clear; it is a 
fundamental credo of American culture. 

The author of these words has been called “the greatest champion of 
liberty this country has ever had.” 1 Even historians who have concentrated 
on his faults argue that Jefferson, along with Lincoln, “is the central figure 
in the history of American democracy.” 2 Yet this “apostle of liberty” could 
never reconcile the ideals of freedom expressed in the Declaration of Inde¬ 
pendence and some of his other writings with the reality of his ownership of 
men and women and his leadership of a slaveholding society. 

An understanding of Jefferson’s relationship to slavery requires analysis 
of his statements and beliefs and an account of his actions as a public leader 
and a private individual. Scrutinizing the contradictions between Jefferson’s 
professed ideals and his actions docs not impose twentieth-century values 
on an eighteenth-century man. Because Jefferson was the author of the 
Declaration of Independence and a leader of the American enlightenment, 
the test of his position on slavery is not whether he was better than the 
worst of his generation but whether he was the leader of the best, not 
whether he responded as a southerner and a planter but whether he was able 
to transcend his economic interests and his sectional background to imple¬ 
ment the ideals he articulated. Jefferson fails the lest. 

When Jefferson wrote the Declaration he owned over 150 slaves. Al¬ 
though many of his contemporaries freed their slaves during and after the 
Revolution, Jefferson did not. In the fifty years from 1776 until his death in 
1826, a period of extraordinary public service, he did little to end slavery or 
to dissociate himself from his role as the Master of Monticello. To the 
contrary, as he accumulated more slaves he worked assiduously to increase 
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the productivity and the property values of his labor force. Nor did he 
encourage his countrymen to liberate their slaves, even when they sought 
his blessing.^ Even at his death Jefferson failed to fulfill the promise of his 
rhetoric. In his will he emancipated only five bondsmen, condemning some 
200 others to the auction block. 

On July 4, 1826, the fiftieth anniversary of the Declaration, Jefferson 
expired, a monument to a giant chasm between his words and his deeds on 
the question of race and liberty. His slaves, and those throughout the coun¬ 
try, may have been endowed with a right to ‘liberty,* 1 but Jefferson had 
done nothing to secure that right for them. 

Jefferson’s ideas about slavery and his relationship to the institution were 
complex and contradictory. A proponent of legal reform and humane crimi¬ 
nal codes, he advocated harsh, almost barbaric, criminal punishments for 
slaves and free blacks; known for expansive views of citizenship, he never¬ 
theless proposed legislation to make emancipated blacks “outlaws 11 in the 
land of their birth; opposed to “attainders for corruption of the blood, 11 he 
proposed expelling from Virginia the children of white women and black 
men solely because they had “corrupt 11 —mixed—blood. 4 

The public Jefferson avoided the problem of slavery, forgoing opportuni¬ 
ties to undermine the institution and its tightening stranglehold on national 
politics. Throughout his life Jefferson tried to dodge discussions of slavery. 
When he did speak of the institution, as in his Notes on the State of Vir¬ 
ginia. it was at the prompting of others or to serve his polemical purposes 
(most notably in denouncing British tyranny) or when his business dealings 
required it. 5 When unable to evade the issue, Jefferson sought to avoid 
confrontation and friction When corresponding with other slaveowners, he 
sounded just like one of them—which he was; 6 to opponents of slavery 
Jefferson sounded like an abolitionist who would do anything to end slav¬ 
ery, if only the circumstances were right. Even Dumas Malone, Jefferson’s 
famous and admiring biographer, has noted Jefferson’s “extreme distaste 
for personal controversy” and admits this habit of avoiding conflict “was a 
defect of his politeness and amiability which caused him to seem decep¬ 
tive. 1 ’ 7 Nowhere is this dcccptivcncss more apparent than when he talked 
about slavery. 

Jefferson opposed the circulation of his Notes on Virginia in part because 
his comments on slavery might “produce an irritation.”* We might well join 
historian David Brion Davis in asking “how he expected to encourage the 
cause of emancipation without producing irritation.” This is exactly the 
problem. Ultimately Jefferson was more concerned with avoiding “irrita¬ 
tion” than promoting emancipation. He was, in historian William 
Freezing's words, a “Conditional Terminator, 1 ’ never able to argue for an 
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end to slavery without conditions that were always impossible to meet. 9 For 
Jefferson, any cost in ending slavery, however low, was too high. 

Perhaps because he regularly faced slaves in the daily management of his 
lands and farms as well as his mountaintop mansion, Jefferson simply could 
not allow himself to reflect on their lack of liberty. Jefferson remained 
strikingly unconcerned about slaves as individuals even though they served 
him at home and in his fields and all too often became a ready form of 
capital to keep his creditors at bay. 

Jefferson knew slavery was wrong. It could not have been otherwise for 
an eighteenth-century natural law theorist. Many of his closest European 
and American friends and colleagues were leaders of the new abolition 
societies. Jefferson was pan of a cosmopolitan “republic of letters" that was 
overwhelmingly hostile to slavery. 10 But for the most part he suppressed his 
doubts, doing virtually nothing to challenge the institution. On this issue 
Jefferson's genius failed him. As David Brion Davis observes, “Jefferson 
had only a theoretical interest in promoting the cause of abolition.” 11 

Jefferson could not live without slaves. They built his house, cooked his 
meals, and tilled his fields. In contrast to George Washington, Jefferson 
failed to manage his lands and finances carefully and lived far beyond his 
means. Washington refused to traffic in slaves. James Madison chose to sell 
land when in debt and agreed to sell a few slaves to close friends only when 
his reduced landholding made it impossible for him to keep all his slaves. 
Jefferson professed to have “scruples about selling negroes but for delin¬ 
quency or on their own request.” But chronically in debt, he overcame his 
“scruples,” selling scores of slaves in order to make ends meet. Between 
1784 to 1794 alone, Jefferson sold at least eighty-five slaves. 12 Jefferson 
could not maintain his extravagant life-style without his slaves, and to judge 
from his lifelong behavior, his grand style was far more important than the 
natural rights of his slaves. 

Jefferson, Race, and Republicanism 

Even if he had put his financial house in order and had been able to extri¬ 
cate himself from his role as master and slaveowner, emancipation posed 
other problems for Jefferson. Who would replace the slaves in the fields and 
in other menial positions? A permanent lower class of free, poor people 
would threaten republican society. 

Contemporaries of Jefferson, as well as historians, have understood the 
relationship between slavery and republicanism. During Jefferson’s presi¬ 
dency Sir Augustus John Foster, an English diplomat, observed that in 
Jeffersonian Virginia planters could “profess an unbounded love of liberty 
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and of democracy in consequence of the mass of the people, who in other 
countries might become mobs, being there nearly altogether composed of 
their own Negro slaves." Historian Edmund Morgan agrees: “Aristocrats 
could more safely preach equality in a slave society than in a free one. 
Slaves did not become leveling mobs." 13 The liberty and political equality 
of the white masses rested on the slavery of the black masses. 

Even if all whites could somehow remain politically and legally equal 
without slavery, race presented an insurmountable barrier to emancipation 
for Jefferson, who could not accept blacks as his equals. He believed blacks 
were swayed by emotion, lacked intellectual abilities, and were not equipped 
to participate in a free republican society. As historian John Hope Franklin 
insightfully notes, "It would seem hardly likely that anyone with such pro¬ 
nounced views on the inferiority of blacks who, at the same time, believed 
blacks and whites could not live together as free persons could entertain a 
deeply serious belief that slaves should be emancipated." Jefferson was not 
alone in excluding blacks from the vision of equality. Historian William M. 
Wiecck persuasively argues that for Virginians and other southerners Jeffer¬ 
son's "self-evident truths contained] an implicit racial exception," and “the 
lines, properly read in the light of American social conditions of 1776, 
containfcd] the word ‘white 1 before the word ‘men 1 ” But in Revolutionary 
America, as Jack Pole has noted, “strikingly similar expressions” of equality 
“did not always mean the same things.” 14 Many northerners considered 
blacks—even slaves—entitled to their self-evident rights. The Massachusetts 
Supreme Judicial Court interpreted its 1780 constitution to have ended slav¬ 
ery in that commonwealth. The language of the Massachusetts Constitution 
was almost identical to that which Jefferson used in the Declaration. Every 
Revolutionary-era northern state took steps to end slavery; most extended 
political rights, including the franchise, to free blacks. 15 

For Jefferson, political equality for blacks was impossible because he 
thought “the real distinction that nature has made'* between the races went 
beyond color and other physical attributes. Race, more than their status as 
slaves, doomed blacks to permanent inequality. In Notes on the State of 
Virginia . Jefferson asserted that a harsh bondage did not prevent Roman 
slaves from achieving distinction in science, art, or literature because “they 
were of the race of whites"; Jefferson was certain American slaves could 
never achieve such distinction because they were not white. Jefferson ar¬ 
gued that American Indians had “a germ in their minds which only wants 
[lacks] cultivation"; they were capable of “the most sublime oratory." But 
he had never found a black who “had uttered a thought above the level of 
plain narration; never seen an elementary trait of painting or sculpture." He 
found “no poetry" among blacks. Jefferson argued that blacks’ ability to 
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“reason" was “much inferior" to whites. He believed that "in imagination 
they arc dull, tasteless, and anomalous 1 ’ and that they were "inferior to the 
whites in the endowments of body and mind.” Jefferson conceded blacks 
were brave, but this was due to “a want of fore-thought, which prevents 
their seeing a danger till it be present.” 16 

Jefferson could assert the equality of mankind only by excluding blacks. 
He admitted some qualms at reaching a "conclusion [that] would degrade a 
whole race of men from the rank in the scale of beings which their Creator 
may perhaps have given them.” But qualms or not, he suspected blacks 
might be "originally a distinct race, or made distinct by time and circum¬ 
stances” and that because of this they were "inferior to the whites in . . . 
body and mind.” 17 If they had natural rights—and Jefferson seems uncer¬ 
tain on this point—Jefferson was certain they could only exercise them 
outside the United States. 

Jefferson could not imagine living in a society in which blacks claimed 
equal rights, and thus he could never comfortably consider emancipation or 
manumission. He never overcame the "biases that made it impossible for 
him to conceive of a color-blind republic devoted to the rights of all 
mcn.” IH Because Jefferson believed free blacks could never be citizens— 
even though they were citizens and voters in the states immediately north 
and south of Virginia—he assumed they would necessarily become an ex¬ 
ploited and ungovernable mob. ,,J Jefferson also feared that emancipated 
slaves would take revenge on their former masters for the “ten thousand . . . 
injuries they have sustained.” He believed justice was "in one scale, self- 
preservation in the other.” Obsessed by fears of a slave revolt, he told a 
fellow slavcholding Virginian that "if something is not done & soon done, 
we shall be the murderers of our own children.” 20 But he had no idea what 
that “something” might be. Although he fearlessly pledged his life, fortune, 
and "sacred Honor” to fight the king of England and his mighty armies, 
Jefferson trembled at the idea of black slaves acting as free men. 

Jefferson’s negrophobia was profound. A scientist and naturalist, he nev¬ 
ertheless accepted and repeated absurdly unscientific and illogical argu¬ 
ments about the racial characteristics of blacks, speculating that blackness 
might come "from the colour of the blood” or that blacks might breed with 
the “Oran-ootan.” 21 His assertion that black men preferred white women 
was empirically insupportable. And, as he surely knew, many white men, 
including his late father-in-law, maintained sexual liaisons with their female 
slaves. 22 

Confronted with examples of black achievement, be it Phyllis 
Wheatley’s poetry, Benjamin Banneker’s mathematics, or the Literature of 
Negroes compiled by Bishop Henri Gregoire, Jefferson found the evidence 
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inconclusive or unpersuasivc. 23 Faced with black accomplishment, he reit¬ 
erated unsubstantiated claims about black biological inferiority. 

Rather than the precursor of the antebellum abolitionists, Jefferson was 
the intellectual godfather of the racist pseudoscience of the American 
school of anthropology. William Lloyd Garrison may have learned his po¬ 
litical theory from Jefferson, but Josiah Nott, Samuel Cartwright, and Sam¬ 
uel G. Morton apparently learned their science from him. 24 Jefferson’s 
theories about race “became indisputable dogma within a decade after his 
death.” 25 

A Southern Planter in the Age of Enlightenment 

Jefferson’s attitude toward slavery and his lack of any serious commitment 
to emancipation reflects his upbringing, class origins, and lifelong status as 
a wealthy landowner, slaveowner, and southern aristocrat. At twenty-one he 
came into his inheritance, 5,000 acres and twenty-two slaves. His wife 
brought him more land and slaves. By the end of the Revolution, when he 
was just forty years old, Jefferson commanded a “miniature state,” with 
some 10,000 acres of land and nearly 200 slaves. 26 The only “citizens” in 
this “state” were Jefferson, his white relatives, and perhaps a few white 
employees. 

As a slaveowner, Jefferson was neither sadistic nor vicious. But he 
bought and sold slaves, punished them, and hunted them down when they 
escaped. 27 He advised his friends and relatives about purchasing slaves and 
gave them as gifts. He sold slaves away from their families to punish them 
and to make examples of them “in terrorem to others.” Throughout his life 
he sold large numbers of slaves to raise cash. 28 In all these respects Jeffer¬ 
son was an ordinary southern gentleman and master. 

The traditional image of Jefferson is that of a slaveholder valiantly trying 
to come to terms with the inherent contradictions between slavery and the 
philosophy of the American Revolution. This image will not hold up under 
careful scrutiny It will not do to defend Jefferson on the ground that he was 
a southerner, a slaveowner, and a man of his times. We must compare him 
to his peers—the intellectual, political, and cultural leaders of his generation 
—and not to his neighbors. Jefferson, after all, is not an American icon 
because he was ordinary and mundane. Who would care if Jefferson had 
been average? We put him on our coins, currency, and stamps; build monu¬ 
ments to him; and name counties, cities, and state capitals for him because 
he was special. 

But on issues of slavery, race, and human equality, Jefferson was. as 
historian Robert McCoIlcy concludes, “not ahead, but rather far behind, such 
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public advocates of emancipation as John Jay and Alexander Hamilton of New 
York, Anthony Benczct and Benjamin Franklin of Philadelphia, and Robert 
Pleasants and Warner Mifflin of Virginia." 29 To this list we might add James 
Otis of Massachusetts; John and Henry Laurens of South Carolina; Jefferson’s 
lifelong friend Benjamin Rush of Pennsylvania; Jefferson’s mentor at William 
and Mary, George Wythe; his friend Judge St. George Tucker; and a host of 
others in Virginia, Maryland, and North Carolina. Reverend Dr. Samuel Stan 
hope Smith, the president of Princeton University, argued that Jefferson’s “re¬ 
marks upon the genius of the African negro" had “little foundation in true 
philosophy.” Reverend Smith well understood how Jefferson's scientifically 
baseless conclusions and speculations undermined the concept of human equal¬ 
ity in the early republic. 30 After the American Revolution “European social 
evolutionists generally assumed that all people had innate abilities that would 
enable them eventually to ascend to the heights attained by Europeans and 
Euro-Americans." However, Jefferson, who “harboured doubts as to the abili¬ 
ties of the Negro race " was clearly out of step with this view. 31 

Criticism of Jefferson for his failure to take a stand against slavery must be 
based on what his contemporaries expected from him and by comparing his 
actions with those of others in his generation. There was in fact “much support 
in the Chesapeake for abolishing slavery by one means or another, not only 
among leaders ... but among the generality of people ” 32 After the Revolution 
many Europeans and Americans turned to Jefferson for answers, encourage¬ 
ment, and moral support in the struggle against human bondage. They were 
usually disappointed. Jefferson told his correspondents to look to the future, 
wait for the next generation to take control, or hope that diffusion, population 
growth, or some other natural process would solve the problem. 

Meanwhile, many of his contemporaries set the standard for facing the 
challenge of slavery. During the Revolution Colonel John Laurens, for exam¬ 
ple, jeopardized his political career in South Carolina by strenuously urging the 
legislature to support compensated emancipation of slaves who would be or¬ 
ganized in all-black regiments. Laurens believed this would benefit “those who 
arc unjustly deprived of the rights of mankind" while simultaneously helping 
the patriot cause. Laurens died before he could liberate his own slaves, but his 
father, Henry, carried out his son's manumission plan. 33 Jefferson never sug¬ 
gested enlisting slaves, although as a Revolutionary governor he was in a 
position to do so. Moreover, he never contemplated cither enlisting his own 
slaves in the patriot army or emancipating them. 

The dramatic growth of Virginia’s free black population after the Revo¬ 
lution suggests many masters took Jefferson’s words about “self-evident 
truths" at face value. In 1782, when the state adopted a law allowing volun¬ 
tary manumissions, about 2,000 free blacks lived in Virginia. By 1790 this 
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figure had risen to 12,766, and it continued to rise to 20,124 in 1800 and 
30,570 in 1810. In the three decades after the Revolution, free blacks “were 
the fastest-growing element in the Southern population.” 34 Some of this 
growth was due to natural increase, but most came from manumissions. 

Voluntary manumission attracted leaders of the Revolution with large 
numbers of slaves as well as relatively unknown individuals with just a few. 
Virginians with far more slaves than Jefferson freed their bondsmen and 
bondswomen. In the 1790s Robert “Councillor” Carter manumitted his 
more than 500 slaves and provided them with land and housing. 35 John and 
Jonathan Pleasants, who together owned almost as many slaves as Jeffer¬ 
son, tried to manumit them in their wills, and—through the persistent ef¬ 
forts of their heir, Robert Pleasants—these wishes came to fruition. George 
Washington freed.all his slaves in his will and “provided for apprenticeship 
and tenancy for the able-bodied and lodgings and pensions for the aged.” 
Washington hated slavery and declined to participate in its most seamy 
aspects, refusing “either to buy or sell slaves, ‘as you would do cattle at a 
market.’ ” In 1785 Joseph Mayo, an obscure planter from Powhatan, “as¬ 
tonished some of [Jefferson’s] acquaintances” by bequeathing freedom to 
his 150 to 170 slaves. When Jefferson’s kinsman John Randolph of 
Roanoke died in 1833, he manumitted all of his hundreds of slaves and 
provided money to purchase land for them. 36 

Had Jefferson freed his slaves, he would have given great impetus to this 
manumission movement. Certainly his well-known condemnations of the insti¬ 
tution led some of his contemporaries to believe that he would also act. Yet if 
Jefferson condemned slavery, it was because he was far more concerned about 
what slavery did to whites than about what it did to blacks. He feared miscege¬ 
nation, the enslavement of whites, and violent conflict between the races A 
closer look at his public career and private life illustrates these themes and 
shows there is little substance to the antislavery Jefferson. 3 

A Young Man with Noble Ideas 

Two events from his pre-Revolutionary career arc often cited as indications 
of Jefferson’s early hostility to slavery: his support for a bill to allow 
voluntary manumission in Virginia and his failed attempt as a young attor¬ 
ney to win freedom for a man of mixed racial ancestry held in servitude. 

In 1769, as a freshman legislator in the House of Burgesses, Jefferson 
supported a bill to allow private manumission of slaves. Unfortunately, 
there arc no existing records from 1769 to illuminate the history of this 
proposed law. The slim documentation of this effort consists of a letter 
Jefferson wrote in 1814 and an autobiographical note from 1821. The first 
account came in Jefferson's famous letter to Edward Coles, which 1 will 
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discuss at greater length later in this chapter and in Chapter 6. In that letter 
Jefferson wrote about his earliest public opposition to slavery: 

I drew to this subject [manumission] the attention of Col. Bland, one of the 
oldest, ablest, & most respected members, and he undertook to move for 
certain moderate extensions of the protection of the laws to these people. I 
seconded his motion, and as a younger member, was more spared in the 
debate; but he was denounced as an enemy of his country, & treated with the 
grossest indecorum. 

Seven years after he wrote Coles, Jefferson recalled: 44 I made one effort 
in that body for the permission of the emancipation of slaves, which was 
rejected/” 38 

The incident shows Jefferson was troubled by slavery but not that he 
wanted to end the institution. Bland’s proposal was not radical: it would not 
have freed a single slave. In simply changing existing Virginia law to allow 
masters to manumit their slaves, the proposed legislation was fully in ac¬ 
cord with Revolutionary-era notions of slaveowners’ property rights. Nor is 
it clear how, according to Jefferson’s claim, it would have extended the 
'‘protection of the laws” to slaves. In fact, the law was designed to allow 
masters to dispose of their slaves as they wished. Only when their masters 
chose to manumit them would former slaves have been under the same laws 
as other free blacks in Virginia. And of course, in pre-Revolutionary 
Virginia, free blacks did not have the same “protection of the laws” as 
whites. 

Still, in a society where manumission was illegal, the Bland proposal 
would have been a meaningful step toward freedom, and one the Virginia 
legislature finally did take in 1782. Whether or not Jefferson took the initia¬ 
tive in 1769—and it seems likely that he exaggerated his role in retrospect 
just as he exaggerated the libertarian nature of the proposal—this was the 
last time while he held office in Virginia that he stuck out his neck on the 
issue of slavery. The lesson Jefferson learned in 1769 was to avoid discus¬ 
sions of slavery that might lead to unpleasant confrontations with his col¬ 
leagues. However troubled he may have been by slavery, Jefferson would 
let others work for amelioration or reform. 

The other “anlislavcry” incident of his early career involved a legal ease. 
In 1770 Jefferson represented Samuel Howell, a man of mixed racial ances¬ 
try who was held in servitude until age thirty-one. His status was based on 
the fact that he. his mother, and his grandmother were bom out of wedlock. 
A 1705 law declared that illegitimate mulatto children of white women 
would be bound out by the church wardens until age thirty-one. A 1723 law 
further provided that if a female held to service under the 1705 law had 
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children before her servitude ended, these children would also be bound out 
under the same terms. 39 

Howell’s grandmother was the bastard child of a white woman and a 
black or mulatto man and had been bound out according to the 1705 law. 
When she was no older than eighteen, the grandmother gave birth to a 
female child, who in turn was bound out until age thirty-one. At nineteen 
she gave birth to Howell, and the court bound him to Ncthcrland. When he 
was twenty-eight, Howell sued for his freedom. Using unpersuasive legal 
arguments and some natural rights theory, Jefferson vainly sought to con¬ 
vince the court that this man should be free. 40 

This ease was neither about slavery, nor was it, as one admiring biogra¬ 
pher asserts, “the surest indication of his attitude [toward slavery] at this 
time.'* 41 Samuel Howell, the plaintiff, was not a slave and would eventually 
gain his freedom, no matter what the court decided. In his argument Jeffer¬ 
son clearly made this point, reminding the court that the plaintiff and his 
maternal ancestors were all bom free, although his mother and grandmother 
had been subject to an indenture. 

More importantly, Jefferson's arguments are about race and status, not 
slavery. We cannot know Howell's color, but the evidence suggests he was 
mostly white. His great-grandmother was white and his great-grandfather 
may have been half-white. We do not know the race of his grandfather 
and father, but under the 1705 and 1723 laws Howell would have been 
in servitude until age thirty-one if all of his ancestors except the great¬ 
grandfather had been white. The plaintiffs mixed heritage may have af¬ 
fected Jefferson's willingness to take the ease. This is a plausible inference 
from his argument that the defendant's interpretation of the ease was dan¬ 
gerous “[bjecause it would make servants of the children of white servants 
or apprentices, which nobody will say is right." 42 

It is true that in this ease Jefferson articulated the notion that “under law 
of nature ... we arc all bom free." 43 But the key issue in this ease—as in all 
of Jefferson's writings on slavery, race, and liberty—hinges on what Jeffer¬ 
son meant by the term ki we." It is likely that Howell had predominantly 
white ancestry, appeared white, and was, in Jefferson's view, a white per¬ 
son. Jefferson’s argument was that the children of white women should not 
be made into temporary slaves. 

Jefferson's private actions regarding his own slaves' attempts to gain 
freedom further undermine his antislavcry reputation for this early period. 
Because the proposed 1769 statute failed to pass, no master could, on his 
own. free a slave within the colony of Virginia. But even without a statute 
there were ways a master could free his slaves. One was by not interfering 
with their determined efforts to liberate themselves by running away. But 
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Jefferson chased after his slaves, even as he urged the legislature to allow 
other masters to free theirs In September 1769 Jefferson advertised he 
would pay up to ten pounds for the return of Sandy, a runaway. Sandy was 
caught and Jefferson later sold him for 100 pounds 44 It was also possible to 
manumit slaves in other jurisdictions, but in all his travels in other states 
like Pennsylvania and New York—and free countries like France—Jeffer¬ 
son never voluntarily manumitted a slave. 

The Declaration of Independence 

Three years after he sold Sandy. Jefferson pledged his life, his fortune, and 
his ‘‘sacred Honor” to the cause of American independence and liberty. He 
also lent his brilliant rhetorical skills to the cause. Jefferson considered his 
paternity of the Declaration of Independence one of his three most import¬ 
ant accomplishments, along with drafting Virginia’s Statute of Religious 
Freedom and being the ‘‘Father of the University of Virginia.” More than 
anything else, his drafting of the Declaration—and a clause on the slave 
trade deleted from that draft—has sustained the myth of the antislavery 
Jefferson. 

The most obvious connection between slavery and the Declaration is in 
the preamble, a clarion call to liberty. Its sentiments undermine the morality 
of slavery and its legitimacy under natural law. For those who would make 
Jefferson an antislavcry icon, the preamble is crucial. Antebellum oppo¬ 
nents of slavery as diverse as William Lloyd Garrison, Frederick Douglass, 
and Abraham Lincoln relied on this language to bolster their opposition to 
human bondage. In dedicating the nation to the dismantling of slavery and 
to a “new birth of freedom,” Lincoln hearkened back to the Declaration, 
which “brought forth ... a new nation, conceived in Liberty and dedicated 
to the proposition that all men arc created equal.” 45 

Before turning to the Declaration itself, it is necessary to examine a 
clause of Jefferson’s left out of the final document. In his original draft 
Jefferson complained that the king had “waged cruel war against human 
nature itself, violating its most sacred rights of life and liberty” by perpetu¬ 
ating the African slave trade. Calling the African trade “piratical warfare,” 
Jefferson complained that “a CHRISTIAN king of Great Britain” was so 
“[determined to keep open a market where MEN should be bought & sold” 
that he used his “negative” to suppress “every legislative attempt to prohibit 
or to restrain this execrable commerce.’’ 46 While condemning the king for 
supporting the African trade, Jefferson also denounced him for encouraging 
slaves to enlist in the British army, “exciting those very people to rise in 
arms among us, and to purchase that liberty of which he has deprived them. 
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by murdering the people upon whom he also obtruded them; thus paying off 
former crimes committed against the liberties of one people, with crimes 
which he urges them to commit against the lives of another." 47 

Although this “vehement philippic against negro slavery," as John 
Adams called it, never made it into the final version of the Declaration, 48 it 
has made it into the public mind as proof of Jefferson’s opposition to 
slavery. But Adams’s characterization of the clause is misleading. Congress 
deleted this clause for a variety of reasons, including the complaints of 
Georgia and South Carolina, still active participants in the transatlantic 
trade. But even without the specific complaints of those states, “the charge," 
as Merrill Peterson suggests, “simply did not ring true. And Jefferson's 
bloated rhetoric gave it away." 49 In any case Jefferson was attacking the 
African slave trade, not slavery. The arguments against the African trade 
were humanitarian, economic, and prudential. Many Virginians opposed the 
trade for “selfish considerations, such as protecting the value of their prop¬ 
erty in slaves and securing their communities from the dangers of an ever- 
increasing slave population " especially when that population was made up 
of recent arrivals from Africa, who tended to be more rebellious than other 
slaves. 50 

Jefferson certainly fit this class of Virginians. Throughout his life Jeffer¬ 
son sold slaves: the African trade diminished the value of his slaves. Jeffer¬ 
son also always argued for curbs on the growth of America's black 
population. He almost always tied any discussion of manumission or eman¬ 
cipation to colonization or “expatriation." Ending the African trade would 
slow the growth of the nation’s black population. Thus, the attack on the 
king dovetailed with Jefferson's negrophobia and his interests as a Virginia 
slaveowner and did not necessarily indicate opposition to slavery itself. 

Jefferson’s last charge against King George III in the Declaration was 
the only one related to slavery incorporated into the final document: “He 
has excited domestic Insurrections amongst us." The meaning is unmistak¬ 
able. 51 For southern slaveowners, “domestic insurrections" had only one 
meaning: slave revolts. In his original draft of the Declaration, Jefferson 
complained that the king had enslaved people “against human nature itself'; 
he then condemned the king for enabling those people to fight for their 
freedom. Jefferson failed to consider the irony of white Americans' rebel¬ 
ling against the king while complaining that slaves were rebelling against 
them. 

For Jefferson, former slaves in uniform were far more threatening than 
the king's white army. British soldiers killed enemies in battle, but slaves in 
uniform, fighting for their own liberty, were “murderers." Like so many of 
Jefferson's writings on slavery, his draft of the Declaration reveals his 
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self-deluding inability to see slaves as human beings. They arc mere ob¬ 
jects, in this case to be used in the propaganda war against the king. Not a 
few Englishmen read the Declaration and wondered, as did Samuel John¬ 
son, “How is it that we hear the loudest yelps for liberty among the drivers 
of negroes?’* 52 Few of the revolutionaries yelped louder, or with more elo¬ 
quence, than the Master of Monticello; few owned so many Negroes. 

Revolutionary Slaveholder 

Jefferson might have blunted the biting criticism of Johnson and others if he 
had taken some actions against slavery during the Revolution. But he did 
not. Certainly he could have used the Revolution to sever or diminish his 
personal tics to slavery. During the war many masters enlisted their male 
slaves in the Revolutionary army. The master received the slave's enlist¬ 
ment bounty and made an important double contribution to the cause of 
liberty by providing a soldier for the Continental line and giving freedom to 
a slave. The slave gained his freedom and earned a place in American 
society. 

Thomas Jefferson did not enlist any of his bondsmen, thus missing a 
singular opportunity to free some of his slaves, be recompensed for his loss, 
and, as a Revolutionary officeholder, take a lead in recruiting soldiers. At 
the time Jefferson had not yet accumulated huge personal debts. This young 
man with a great future forfeited a chance to make a statement about liberty 
that went beyond parchment protests. 53 

Jefferson’s failure to act is all the more striking in view of his reaction to 
a wartime event affecting his slaves. In 1781 Lord Cornwallis occupied 
Jefferson’s Elkhill plantation. In addition to taking animals and food and 
destroying property, the British troops carried off thirty or so of Jefferson’s 
slaves. Jefferson later wrote to the English intellectual William Gordon, 
“[H]ad this been to give them freedom he would have done right, but it was 
to consign them to inevitable death from the small pox and putrid fever then 
raging in his camp.” Jefferson’s biographer notes that “[t]his, indeed, was 
the fate of most of the slaves, and Jefferson recovered only five of them.” 54 

The important question is not what Cornwallis did with the slaves or 
what he might have done had he won at Yorktown, but what Jefferson did. 
He vigorously sought to recover his slaves. Had Jefferson done this to give 
them freedom, then he “would have done right.” But Jefferson chased 
down his slaves to consign them to lifetime bondage. The fact remains that 
many slaves—including some owned by Jefferson—gained their freedom 
by escaping to British lines; none gained it by remaining on the Jefferson 
plantations. 55 
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Revolutionary Lawmaker 

Shortly after he signed the Declaration, Jefferson left the national Congress 
to serve in the Virginia legislature. He remained there until June 1779, 
when he became governor. A careful examination of Jefferson's role as a 
Revolutionary lawmaker shows that his support for independence and lib¬ 
erty for white America ironically made him less sympathetic to the natural 
rights claims of blacks. 

Jefferson's legislative career was one of the most satisfying and creative 
periods in his life. Early on he proposed a bill for a complete overhaul of 
Virginia's laws. As chair of the revision committee, Jefferson was able “to 
set forth in due course a long-range program emphasizing humane criminal 
laws, complete religious freedom, and the diffusion of education, and thus 
to appear on the page of history as a major prophet of intellectual liberty 
and human enlightenment" During and after Jefferson’s service in the 
legislature, Virginia adopted many of the committee's proposed laws, in¬ 
cluding bills on religious freedom, the abolition of primogeniture and entail, 
education, citizenship, and the criminal code. More than two centuries later 
these still stand out, “and the credit for all of these belongs to [Jefferson]." 56 

The committee chairmanship provided Jefferson, who was “pre-eminently a 
political architect, looking to the future," 5 ' with a unique opportunity to 
change the law of slavery in Virginia. Unlike 1769, when he was a fresh¬ 
man legislator, Jefferson was now a respected leader with an international 
reputation, chairing a committee to revise the laws of the largest and most 
important state in the new nation. Here was the moment and the man to 
strike at slavery. Instead, Jefferson struck at slaves and free blacks. 

One of Jefferson’s goals was to modernize Virginia’s criminal code, 
incorporating the humane concepts found in the new criminology of Cesare 
de Bcccari. He reduced the number of capital crimes for white offenders to 
two and removed various barbaric customs from the criminal code. But 
“except for the privilege of knowing that their corpses would not rot on 
gibbets, the slaves profited little from the enlightened humanitarianism" of 
Jefferson's draft code. He proposed a tighter slave code, increased penalties 
for slave cnminals, and “retained most of the inhumane features of the 
colonial slave law." Indeed, Jefferson’s recommendations were so extreme 
that the legislature eventually rejected some of the more vicious aspects of 
Jefferson’s proposed criminal code for slaves. 58 

Jefferson was proud of his proposed liberalization of naturalization rules 
for white immigrants. But this same law. adopted just before he became 
governor, prohibited free blacks from becoming citizens of Virginia. Under 
another law Jefferson proposed, any slave manumitted in the state had to 



TREASON AGAINST THE HOPES OF THE WORLD “ 119 


leave Virginia within a year or “be out of the protection of the laws.” Any 
free blacks coming into the state, except seamen, were to be outlawed. 
Visiting seamen were given a twenty-four-hour grace period before they 
were outlawed. Another of Jefferson’s proposed laws would have banished 
any white woman bearing “a child by a negro or mulatto." If she failed to 
leave the state, the woman would be outlawed and her child would be 
bound out for an unspecified time before being banished from the state. 59 

The legislature rejected Jefferson’s proposed legislation for free blacks, 
manumitted slaves, and white women who bore mixed-race children. 
Shortly after Jefferson left the governorship, the legislature passed a liberal 
manumission Jaw that specifically allowed manumitted slaves to remain in 
the state * 0 Jefferson’s failed proposals nevertheless stand in stark contrast 
to his earlier support for a manumission law and his arguments against 
“mak[ing] servants of the children of white serv ants or apprentices" 61 —not 
to mention his endorsement of the natural rights of life, liberty, and the 
pursuit of happiness. How can we balance Jefferson's support for the 1769 
manumission law with the law he proposed a decade later? How do we 
interpret his arguments against punishing the children of white women in 
How ell v. Netherland in light of his proposal to exile white women and their 
mulatto children? Had Jefferson soured on black freedom in the preceding 
decade, or had he never favored allowing private manumission in the first 
place? 

Only one explanation makes sense. During the Revolution Jefferson saw 
his republican theories about equality and citizenship come into their own. 
This forced him to confront the problem of race and free blacks in a republi¬ 
can society, without any royal government to intervene. Before the Revolu¬ 
tion there were considerable barriers to voting. In 1769 blacks could not 
vote in any of the colonies, and no one was likely to suggest they should. 62 
Thus, in 1769 Jefferson could favor liberalized manumission laws; he did 
not have to worry about the free blacks having a political role in his soci¬ 
ety—under British rule they would have none. But by 1779 free blacks 
could invoke Jefferson’s own stirring words to claim citizenship and the 
franchise. After independence Jefferson approved of an expanded franchise 
for white males, but he never envisioned free blacks as voters or citizens. 
Jefferson’s dilemma was that the only alternative to black citizenship was a 
nonvoling population of free blacks, which he believed would endanger the 
republic. Blinded by negrophobia and notions of black inferiority. Jefferson 
could not allow' free blacks to remain in republican Virginia. 63 

The free blacks and slaves of Virginia would have been better off if the 
British had won the war. “From the perspective of the black masses," A. 
Leon Higginbotham concludes, “the Revolution merely assured the planta- 
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tion owners of their right to continue the legal tyranny of slavery/’ 64 Al¬ 
though he would have been uncomfortable with the word “tyranny” applied 
to him, Jefferson could hardly have disagreed with this conclusion. 

A Manumission Law That Never Was 

As chair of the committee to revise Virginia’s laws, Jefferson was in the 
ideal position to work toward gradual emancipation. But he failed to take 
the lead. And when legislators approached Jefferson with draft legislation 
that would have brought gradual emancipation to Virginia, he declined to 
add it to the proposed revisions. He later explained it was “better that this 
should be kept back” and only offered as an amendment, 65 although it is 
unclear why this would have been a better strategy. It seems more likely 
that Jefferson simply did not want the issue brought to the floor for any 
debate. Confronted with a chance to work toward public emancipation or 
private manumission, Jefferson backpedaled. 

In his Notes on the State of Virginia , Jefferson wrote that a bill “to 
emancipate all slaves bom after passing the act” was not “reported by the 
revisors” but that “an amendment containing it was prepared, to be offered 
the legislature whenever the bill should be taken up.” Under this proposed 
amendment the children of slaves would be educated and then “colonized” 
out of the state. 66 If Jefferson or anyone else ever prepared such an amend¬ 
ment, no copy of it has survived. The first appearance of the text of this 
amendment was in the Notes. 

Jefferson wrote Notes on Virginia in 1781, revised it in 1783-84, and 
made a final revision in France, “before turning his manuscript over” to his 
French publisher “late in 1784 or early in 1785.” By the time Jefferson left 
for France, it was clear that no one would introduce the emancipation/ 
colonization scheme. Nevertheless, Jefferson did not revise his account of 
the emancipation amendment. Jefferson repeated this account in the author¬ 
ized edition of his Notes published by John Stockdalc in London in 1787 6 
There is no indication why Jefferson persisted in telling his European read¬ 
ers that this law would be introduced, when he knew it had not been, and 
would not be, proposed. 

Curiously, Jefferson never altered the Notes to reflect what Virginia did 
do at this time, which was to pass legislation allowing masters to manumit 
their slaves. 68 Virginia passed this law in 1782, well before Jefferson left 
for France. Jefferson’s silence may reflect the fact that the manumission 
law was not part of Jefferson’s program but instead resulted from the pleas 
of citizens seeking to free their own slaves. Jefferson may have ignored the 
law because he did not like it—this law allowed manumitted blacks to 
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remain in Virginia, whereas Jefferson wanted former slaves to be forced to 
leave the slate. Finally, perhaps, in exaggerating the prospects for a general 
emancipation, Jefferson may have been telling his European friends what he 
thought they wanted to hear. His failure to revise the Notes created the false 
impression that Virginia was prepared to act boldly against the institution. 

Jefferson later claimed that the revisers of Virginia’s laws never pro¬ 
posed the amendment because “the public mind would not yet bear the 
proposition .” This account contradicts his assertion in 1774 in A Summary 
View of the Rights of British America that "[t]he abolition of domestic 
slavery is the great object of desire in those colonies where it was unhappily 
introduced in their infant state. 1,69 Yet it is clear that Jefferson was not 
seriously interested either in allowing for private manumission or ending 
slavery, whatever the state of the "public mind.’ 1 He was far more con¬ 
cerned with ridding the state of free blacks and creating a criminal code to 
keep slaves in line. Jefferson introduced laws, which failed to pass, to 
accomplish these goals. 

When it came to slavery, it seems likely, however, that Jefferson used 
the term "public mind” to explain what was in his own mind. A brief look at 
Jefferson's role in shaping the public mind in 1776 illustrates this. Before 
July 1776 most Americans were not prepared to declare their independence: 
when Jefferson penned the Declaration, public opinion needed to be shaped 
by argument and debate. Jefferson's brilliant prose in the Declaration 
helped shape public opinion. The manumission movement faced similar 
obstacles. Many Revolutionary Virginians, although surely nothing close to 
a majority, were ready to consider some form of gradual emancipation. 
Jefferson might have helped shape the public mind on emancipation, just as 
he had on independence. Even without Jefferson’s lead, the legislature 
adopted a law allowing private manumission without expatriation. The 
adoption of this law suggests that on the question of manumission the 
"public mind”—and certainly the collective mind of the Virginia legislature 
—was far in advance of Jefferson’s. 

Jefferson’s actions on the committee to revise Virginia's laws contrast 
with those of two prominent Virginia judges, George Wythe and St. George 
Tucker. During the post-Rcvolutionary period Wythe, who had been Jeffer¬ 
son's teacher at William and Mary in the 1760s, publicly attacked slavery in 
Hudgins v. Wrights (1806), arguing that the Virginia Constitution prohib¬ 
ited bondage. 70 Tucker overturned part of Wythe's ruling, on constitutional 
grounds. But Tucker was on record as favoring a gradual emancipation law. In 
his Dissertation on Slavery with a Proposal for the Gradual Abolition of It in 
the State of Virginia. Tucker was “much bolder than Jefferson in advocating 
emancipation.” 71 Tucker circulated his pamphlet throughout the state, hoping 
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to attract support for his manumission scheme; Jefferson sought to limit 
circulation of Notes on the State of Virginia in order to avoid “irritation.” 

Jefferson's legislative service during the Revolution underscores his hos¬ 
tility to free blacks, his growing fear of miscegenation, and his persistent 
dodging of the problem of slavery. In these crucial respects there was 
nothing revolutionary about Jefferson's lawmaking. To the contrary, his 
proposals concerning slavery and race were reactionary. Fortunately for 
Virginia’s free blacks, masters who might want to liberate their slaves, 
white women who chose to have liaisons with black men, and slaves con¬ 
victed of crimes in Virginia, the legislature rejected most of Jefferson’s 
proposals on slavery and race. 

Emancipation Schemes 

Despite his hostility to free blacks and his refusal to introduce a gradual 
emancipation proposal in the Virginia legislature, on two other occasions 
Jefferson went on record as favoring some sort of emancipation or curb on 
the spread of slavery. The common thrust of these two schemes, as well as 
the emancipation amendment described in the Notes, was to eliminate slav¬ 
ery in a jurisdiction (either Virginia or the Northwest) while at the same 
time preventing the growth of a free black population. 

Gradual Emancipation and the Virginia Constitution 

In the spring of 1783, it seemed likely that Virginia would call a convention 
to revise its constitution. In anticipation of this convention, Jefferson wrote 
a draft constitution that he privately shared with James Madison. This docu¬ 
ment included a provision to gradually end slavery in Virginia: “The Gen¬ 
eral assembly shall not . . . permit the introduction of any more slaves to 
reside in this state, or the continuance of slavery beyond the generation 
which shall be living on the 31st day of December 1800; all persons bom 
after that day being hereby declared free.’’ 72 

The draft constitution is an intriguing document, unfinished and ambigu¬ 
ous. The slavery clause suggests that in the deepest recesses of his heart and 
mind, Jefferson knew that someone had to do something about slavery. 
Jefferson sent a copy of his draft to Madison but asked him not to share its 
contents with his colleagues. The draft might instead “serve as a basis for 
your [Madison's] amendment, or may suggest amendments to a better 
groundwork.” 73 

Jefferson's proposal is congruent with his other responses to slavery. 
Characteristically, Jefferson refused to publicly advocate abolition, instead 
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expecting Madison or others in the proposed convention to promote his 
program. Similarly, Jefferson sought to delay any direct or immediate con¬ 
frontation with the institution. (His emancipation program would not go 
into effect until seventeen years after he wrote it.) Finally, the proposal 
itself was ambivalent. Even if his program succeeded in the convention, the 
clause, as Jefferson wrote it, was not self-executing. The draft constitution 
admonished the “General assembly” to act. if the assembly did not act, the 
clause would not go into effect. 

Jefferson's first provision, banning any new slaves, would not have re¬ 
quired much new legislation. By the time he wrote this proposal, Virginia 
had already prohibited the importation of any new slaves, cither from Africa 
or other states, except by bona fide immigrants. 4 Jefferson would have 
changed this law only by preventing immigrants from bringing slaves into 
Virginia. 

If there was a departure in this proposal from Jefferson's lifelong views 
on slavery, it was in the lack of any requirement of expatriation of former 
slaves. The precedent here was the 1782 act allowing masters to free their 
slaves without requiring expatriation. 

For Jefferson, the 1782 law was problematic. He was opposed to the 
presence of free blacks in Virginia. How, then, could he propose an end to 
slavery, if former slaves could remain in the state? Jefferson’s draft gradual 
emancipation scheme offered at least a partial solution to this problem. The 
delayed implementation of the plan would give Virginia masters years to 
sell their slaves out of the state. Furthermore, after the law went into effect 
masters would have been able to move pregnant women out of the state so 
their children would be bom as slaves. 75 Jefferson may have hoped to 
achieve substantial expatriation of free blacks because individual masters 
would make the economic decision to sell their slaves elsewhere. 

Slavery in the West 

Whatever Jefferson hoped to accomplish in his draft constitution, Virginia 
did not in the end call a state constitutional convention, and thus the eman¬ 
cipation scheme never reached the public. Shortly after he wrote the pro¬ 
posed draft constitution, Jefferson was back in politics. In June 1784 
Jefferson entered Congress, then operating under the Articles of Confedera¬ 
tion. Here he took one more shot at slavery. Even if this salvo had landed 
on target and it did not—it would have been at best a glancing blow. 
Jefferson’s “Plan of Government for the Western Territory” would have 
banned slavery after 1800. 76 Congress rejected the antislavery proviso. At 
this time thousands of slaves were already in the West, and more were 
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arriving daily in what later became Kentucky and Tennessee. Given the 
large slave population already in the territories south of the Ohio, as well as 
a fair number in what became Indiana and Illinois, it seems unlikely that 
Jefferson's proposal, delaying emancipation for sixteen years, would have 
been successful. As William M. Wiecck notes, the phrasing of Jefferson’s 
proposed ordinance “was, in effect, a permission to the western territories 
and states to establish slavery and retain it to the year I800.” 77 Delaying 
abolition in the West until 1800 would have given slaveowners sixteen 
years to populate the region and to lobby for a change in the law. 

Calling for a ban on slavery in the West was nevertheless an attack on 
the institution, if for no other reason than it would have put the government 
on record as opposing its spread. Had Jefferson's ban passed, and had it 
worked, he might have continued in the direction of chipping away at 
slavery at the margins. It was a step in the right direction whatever his 
motivations—to reserve the West for tree whites, to circumscribe the do¬ 
mestic slave trade, to diminish the demand for slaves in the new nation in 
order to undermine the African trade, or to stnke a blow against an unjust 
institution. It was a step, however, from which Jefferson would later retreat. 
In 1820, during the debates over the Missouri Compromise, Jefferson ar¬ 
gued against prohibiting slavery in the West: a “geographical line, coincid¬ 
ing with a marked principle, moral and political” would stir the “angry 
passions of men.” If Jefferson was inconsistent on slavery restriction, he 
was consistent in promoting what he considered best for white southerners. 
Always fearful of a concentration of blacks—slave or free—he argued in 
1820 that introducing slavery in the West would lead to “diffusion,” which 
would mean fewer blacks in the older slave states. 8 

Emancipation and the Notes on the State of Virginia 

The Notes on (he State of Virginia provide some of Jefferson’s most import¬ 
ant comments on slavery, including an elaborate discussion of the emanci¬ 
pation scheme he never in fact proposed in the Virginia legislature. 

Jefferson began “Query XIV” of his Notes with an examination of the 
“administration of justice and a description of the laws.” Much of this 
discussion centered on legal questions that have nothing to do with slavciy. 
However, in explaining the laws of Virginia Jefferson revealed his accep¬ 
tance of slavery as an economic institution devoid of any moral or ethical 
concerns. He noted that slaves “were entailable under the monarchy,” but 
he happily added that “the first republican assembly” abolished such restric¬ 
tions on property. Jefferson then turned to legislation that the assembly had 
not yet approved. He noted that a “remarkable” proposal pending before the 
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legislature would “make slaves distributable among the next of kin, as other 
movables.” That Jefferson thought this was “remarkable” suggests his com¬ 
mitment to property was far greater than his opposition to slavery. Main¬ 
taining restrictions on the transfer of slave property would have made it less 
valuable, thereby encouraging manumission. Removing those restrictions 
enhanced the value of the property . 7g 

Half a page after his discussion of slaves as “movables,” Jefferson men¬ 
tioned the proposal, discussed earlier in this chapter, “to emancipate all 
slaves born after the passing of the act.” This led to an extraordinary discus¬ 
sion—a single paragraph five pages long—of Jefferson's views on slavery 
and race. Neither Jefferson nor anyone else ever introduced into the Vir¬ 
ginia legislature the gradual emancipation program that Jefferson described. 
Nevertheless, he presented it to his French readers as one of the more 
“remarkable alterations proposed' 1 in the revision of Virginia's laws. 80 Jef¬ 
ferson claimed that the proposal in the Notes was the same one that was to 
be introduced by amendment in the legislature. Since no one ever intro¬ 
duced it in the legislature, we can never know if it was ever actually on the 
agenda. What is clear, however, is that this proposal has all the marks of 
Jefferson's mature views on slavery, race, and emancipation; moreover, it 
was presented in the Notes in conjunction with Jefferson's most complete 
elaboration of his racial theories. 

According to Jefferson’s proposal, children of slaves would remain with 
their parents until “a certain age,” when they would be trained “to tillage, 
arts or sciences, according to their geniuses.” The males would be fully 
emancipated at twenty-one, the females at eighteen. Then they would be 
“colonized to such place as the circumstances of the time should render 
most proper.” Meanwhile, ships would travel “to other parts of the world 
for an equal number of white inhabitants” to be induced to come to America 
as paid agricultural laborers. 81 

This program was extremely impractical. The cost of removing the chil¬ 
dren of Virginia's 200,000 slaves would have been enormous; finding will¬ 
ing white workers to enter Virginia’s tobacco fields would have been 
almost impossible. Had this proposal been brought before the assembly, it 
probably would have been rejected. Aside from the unlikely chance of 
making such a program work, Jefferson's other comments in the Notes raise 
doubts about his own support for the proposal. It is in the rest of this 
rambling five-page paragraph that Jefferson offers his harsh views on the 
abilities of blacks. 

Jefferson describes blacks as lacking “imagination,” “reason,” “fore¬ 
thought,” and talents in poetry, art, oratory, and science. According to Jef¬ 
ferson, they even lacked basic human emotions: “[tjheir griefs arc transient” 
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and ihcir love more like lust, lacking “[a] tender delicate mixture of senti¬ 
ment and sensation.*’ In contrast to white Roman slaves, black slaves lacked 
skills in the “arts and sciences’* even though they had been “liberally edu¬ 
cated*' and “lived in countries where the arts and sciences are cultivated to a 
considerable degree.” 82 Jefferson's message is mixed. Under his emancipa¬ 
tion scheme, the children of slaves would be educated, trained for freedom, 
and set free when ready. But, he believed, as blacks they would never be 
ready for freedom because they were incapable of learning. 

The Slave Trade, Louisiana, and the Presidency 

As president, Jefferson signed a bill outlawing the African slave trade. 
Jefferson pushed for this bill But it is likely the trade would have ended in 
1808 if almost any of the early national leaders had been president. The 
swift passage of the law indicates the strong popular appeal of banning 
the trade. Opposition to the slave trade did not necessarily signify opposi¬ 
tion to slavery. 82 There were significant economic reasons for opposing the 
trade. A cessation of the trade would preserve the market value of the 
excess slaves in Virginia. Some slaveowners opposed the trade on both 
humanitarian and racist grounds. It was one thing to inherit slaves or buy 
and sell people who had been raised as slaves but quite another to enslave 
free people in Africa. Jefferson sympathized with “the unhappy human 
beings” who were “brought away from their native country, & whose 
wives, children & parents arc now suffering for want of their aid & com¬ 
fort." 84 He also opposed the trade because it increased the nation’s black 
population. 

In an elaborate bargain over commerce and the African slave trade—the 
“dirty compromise” discussed in Chapter I—the Constitution prohibited 
Congress from banning the African trade before 1808. The clause did not 
require Congress to abolish the trade in 1808. and advocates of the trade, 
mostly from the Carolinas and Georgia, probably expected to have enough 
clout in the future to keep the trade open past 1808. 85 

In his annual message to Congress in December 1806, Jefferson recom¬ 
mended legislation to abolish the African trade “to withdraw the citizens of 
the United States from all further participation in those violations of human 
rights which have been so long continued on the unoffending inhabitants of 
Africa, and which the morality, the reputation, and the best interests of our 
country have long been eager to proscribe.” 86 Congress readily adopted 
legislation ending the trade on January 1, 1808 Historians have rightly 
noted that the 1808 law was a significant event in the struggle against 
slavery. It prevented hundreds of thousands of Africans from being brought 
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to America, even if it probably had little effect on ending slavery in the 
United States. 8 ' 

Jefferson's successful opposition to the African slave trade forces us to 
ask why Jefferson failed to put his prestige, congressional majority, political 
skills, and popularity behind other antislavery reforms. After acquiring Lou¬ 
isiana, he did nothing to ban slavery in that vast territory. He might have 
used his influence to prohibit slavery throughout the territory or at least 
limit it to what became the state of Louisiana. Hither approach would have 
prevented Missouri from becoming a slave state and thus would have pre¬ 
empted the divisive debates of 1819-2L 88 Jefferson also could have pro¬ 
posed a gradual emancipation bill for the District of Columbia or at least 
advocated legislation to protect and expand the rights of free blacks in the 
nation's capital. His failure to do any of these things highlights Jefferson's 
lack of commitment to ending slavery, limiting its growth, or improving the 
legal position of free blacks. Indeed, instead of supporting the liberty of 
former slaves, Jefferson signed a law to exclude “blacks from carrying the 
United States mail,” even if these blacks were citizens and voters in the 
states where they lived. 89 

Jefferson's diplomatic policies toward blacks reflected his domestic ac¬ 
tivities. Although always advocating the colonization or expatriation of free 
African Americans, Jefferson refused to support an independent Haiti, which 
might in fact have provided a haven for American slaves. As President, 
Jefferson might have given diplomatic recognition to Haiti, thereby show¬ 
ing his support for ending slavery in the Americas and his commitment to 
self-determination for free blacks. But Jefferson refused to aid the black 
revolutionaries who emulated his own struggle against Britain. Instead, with 
“implacable malice” toward the black republic, Jefferson did everything in 
his power to undermine the Haitian revolution, including banning trade with 
Haiti and offering to aid the French in reconquering the island. 90 In 1806 
Congressman John Wayles Eppcs. Jefferson's son-in-law, declared he would 
“pledge the Treasury of the United States that the Negro government should 
be destroyed.” On this issue Eppcs was clearly the spokesman for his fa- 
ther-in-law, the president. 91 

Manumitting His Slaves 

Jefferson's private response to slavery and emancipation was much like his 
public actions. While he theoretically favored private manumissions, he 
never acted on his theory. But while Jefferson could not have single-hand¬ 
edly ended slavery in Virginia or the United States, even if he had wanted 
to, he certainly could have effected personal manumissions. Here was one 
area where Jefferson had absolute control. 
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Jefferson repeatedly proclaimed his willingness to give up slavery. There 
was “not a man on earth who would sacrifice more,’ 1 he claimed, “to relieve 
us from this heavy reproach, in any practicable way.” Ending slavery, he 
said, “would not cost me a second thought." But there was a catch. He 
would only support freeing slaves “if in that way, a general emancipation 
and expatriation could be effected." 92 

Throughout his life Jefferson had opportunities to free some or all of his 
slaves. During the Revolution Jefferson could have freed his male slaves by 
enlisting them in the army. From 1782 to 1805 Virginia law allowed mas¬ 
ters to manumit slaves within the state, without requiring that the former 
slaves leave the state. From 1805 until 1815 emancipated slaves needed 
permission of the legislature to remain in the state. After 1815 county courts 
could grant exemptions for “extraordinary merit,” and courts appear to have 
interpreted this phrase quite loosely. 93 Furthermore, during his many so¬ 
journs outside Virginia Jefferson could have emancipated his slaves in 
Pennsylvania, New York, or elsewhere. He could also have sent his slaves 
to those or other places where they could have lived as free people. 

With vei 7 few exceptions Jefferson never took advantage of these oppor¬ 
tunities. He believed manumitted slaves could not survive in the United 
States. “Deep rooted prejudices entertained by whites; ten thousand recol¬ 
lections, by the blacks, of the injuries they have sustained, new provoca¬ 
tions; the real distinctions which nature has made; and many other 
circumstances" made freedom within Virginia impossible. The major “other 
circumstance" was Jefferson's almost paranoid fear of a “mixture of colour 
here." “Expatriation" was always part of Jefferson's notion of a proper 
manumission: “If a slave can have a country in this world, it must be any 
other in preference to that in which he is bom to live and labour for an¬ 
other." Jefferson supported colonization even as he understood that the cost 
of moving so many people to Africa made it “impossible to look at the 
enterprise a second time." However, “expatriation to the governments of the 
W[cst] Ifndics] of their own colour" was “entirely practicable and greatly 
preferable to the mixture of colour here." In 1824 gradual emancipation 
combined with colonization in St. Domingo seemed like the best solution. It 
was a reaffirmation of the plan Jefferson suggested in the Notes forty years 
earlier to ensure emancipated slaves were “removed beyond the reach of 
mixture." gd 

Even if colonization was impractical on the grand scale, it was practical 
on the private scale. But Jefferson never took advantage of this option. 
Jefferson could have freed any of his slaves by sending them out of the 
state, or he could have freed the slaves he took to Europe and the North. 
There were no bars to manumission when he lived in or visited Pcnnsylva- 
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nia, Massachusetts, New York, the District of Columbia, Great Britain, and 
France. Manumission in France would have been the ideal solution for 
some of his slaves: under French law they were already free and would 
have easily merged into that country’s growing free black community. But 
Jefferson did not free Sally or James Hemings while they were in France. 
On the contrary, he carefully avoided any unpleasant encounter with French 
law that might have led these slaves to claim their liberty. Moreover, while 
in France he advised visiting Americans how to retain their slaves in viola¬ 
tion of French law. He wrote, no doubt from personal experience, of “an 
instance where a person bringing in a slave, and saying nothing about it, has 
not been disturbed in his possession.” 95 

Jefferson’s biographers tend to avoid saying how many slaves he freed. 
Instead, they talk in vague terms about his freeing “particular” slaves who 
were “faithful” and skilled. 96 This vagueness is not surprising, because the 
numbers are so embarrassingly small. It would almost be better for 
Jefferson's reputation if he had freed none; then at least we might plausibly 
argue he consistently opposed manumission or that he forgot. But he did not 
forget to manumit his slaves. He just didn’t do it. 

During his lifetime and in his will, Jefferson freed only eight slaves: two 
in the 1790s, one in 1822, and five by his will in 1826. This small number 
allows for an instructive, detailed examination of each manumission. These 
slaves were indeed “particular” since they represent less than 2 percent of 
the total slaves Jefferson owned in his lifetime. 7 Skills and fidelity were 
not the tests Jefferson used to free his slaves. What were the characteristics 
of these emancipated slaves? All were members of the Hemings family and 
thus were Jefferson’s own relatives by marriage, blood, or both 98 Jefferson 
was never generous with freedom, even for his African American relatives. 
Seven of the eight were male; Jefferson seems to have had little regard for 
the liberty of his female relatives in bondage. Moreover, the three manumis¬ 
sions during his lifetime—including the one woman he freed- were not a 
result of philanthropic and humane instincts. 

In 1794 Robert Hemings, Sally’s older brother, purchased his freedom 
from Jefferson for sixty pounds. His future employer, George Frederick 
Stras, “advanced the money.” 99 Robert Hemings was in fact already living 
with Stras and working for him at the time of the sale. This was a manumis¬ 
sion in only the most technical sense. Jefferson did not grant Hemings his 
freedom for his faithful service or out of political conviction; Jefferson sold 
him his freedom. Jefferson apparently agreed to give up Robert Hemings 
only because he was convinced that Stras had already “debauched” Hem¬ 
ings, and thus he “complied reluctantly with an agreement by which Stras in 
essence purchased a number of years of Hcmings’s service and retained the 
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deed of emancipation until Hemings had reimbursed him by serving out his 
time.” 100 

Although Jefferson sold him as a slave, Robert Hemings was probably 
entitled to his freedom. He had accompanied Jefferson to Boston in 1784. 
Thus he was technically free under Massachusetts law, and it is quite likely 
that Virginia’s courts would have recognized that freedom. The most prom¬ 
inent Virginia jurists of this period—such as St. George Tucker and George 
Wythe—were far more hostile to slavery than Jefferson was. 101 

The case of James Hemings is similar. Like his sister Sally (whom 
Jefferson never freed), James Hemings had lived with Jefferson in Paris and 
was clearly free under French law. While in Philadelphia Jefferson “signed 
an agreement to free him after he had relumed to Moniiccllo and stayed 
there long enough to teach somebody else how to cook—presumably in the 
French manner.” 102 The agreement to free Hemings has a defensive and 
apologetic tone: 

Having been at great expence in having James Hemings taught the art of 
cookery, desiring to befriend him. and to require from him as little in return 
as possible, I do hereby promise & declare, that if the said James shall go 
with me to Monticello in the course of the ensuing winter, when I go to 
reside there myself, and shall continue until he shall have taught such persons 
as 1 shall place under him for the purpose to be a good cook, this previous 
condition being performed, he shall be thereupon made free, and I will there¬ 
upon execute all proper instruments to make him free 103 

This is not the language of a benevolent manumission; it is the language 
of a contract between Jefferson and a suspicious and hostile party. Indeed, 
the very existence of the agreement undermines any notion of benevolence. 
Had he been willing to free James Hemings, Jefferson could have done so 
without signing an agreement for future manumission. Jefferson would sim¬ 
ply have taken Hemings back to Monticello and told him to train another 
cook and that once he did so he could be free. But Jefferson did not do that, 
because it is clear that “having been at great cxpencc” for Hemings’s train¬ 
ing as cook, he was unwilling to lose Hemings. 

Why, then, did Jefferson sign this agreement? He may have done it to 
avoid a suit from the Pennsylvania Abolition Society in Philadelphia. 114 
Under French law Hemings was free. Once society members or others 
opposed to slavery found out that Hemings had been in France, they may 
have threatened a lawsuit to vindicate the right. This is particularly true 
because almost all members of the society were Federalists, and by this 
time some of them might have had few qualms about going after the leader 
of the emerging opposition party. As Gary Nash has noted, in Philadelphia 
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it was “almost an oddity" to find a Jeffersonian involved with the Pennsyl¬ 
vania Abolition Society. 105 Jefferson surely would have wanted to avoid the 
embarrassment of a lawsuit over the freedom of a slave who was his wife's 
half-brother. This “voluntary manumission" looks suspiciously like a bar¬ 
gain between Jefferson and whoever was threatening to intervene on behalf 
of Jefferson’s slave. Hcmings, who remained in bondage an extra three 
years, was the short-term loser. It is possible he acquiesced in the agreement 
because it gave him an opportunity to see his family once again before 
returning to Philadelphia. In 1796 Jefferson finally freed Hemings. 106 Al¬ 
though Virginia law allowed him to remain in the state, Hemings chose to 
return to Philadelphia, and Jefferson generously gave him thirty dollars for 
the trip. 

The only woman Jefferson freed was Harriet Hcmings, the twenty-year- 
old daughter of Sally. In 1822 she ran away with her brother Beverley. 
Jefferson freed Harriet Hemings while she was on the run. but not her 
twenty-four-year-old brother. 107 Perhaps he blamed Beverley Hemings for 
the escape. Given the circumstances of this emancipation, it can hardly be 
called voluntary. None of Jefferson's biographers discusses this manumission. 

This brings us to Jefferson's posthumous manumission of five Hcmings 
family members: Joseph Fossett, the son of Sally's sister Mary; Burwcll 
Hemings, the son of Sally's sister Bett; Sally's brother John Hemings; and 
Sally’s sons Madison and Eston Hemings. Jefferson gave money to Burwell 
Hcmings and tools to the other two adults. He allowed the adults to live on 
his lands for free, giving them a log house and an acre of land for their own 
use. Despite his lifelong opposition to the presence of free blacks in Vir¬ 
ginia, he asked his executor to petition the legislature to allow this tiny 
handful of former slaves to remain in the state. 108 

Yet even in Jefferson’s benevolence, much was lacking. He directed his 
executors to allow the three men to live on land “convenient to them with 
respect to the residence of their wives." I0< * Jefferson owned Joseph 
Fossctt's wife but did not provide for her freedom. She would later be sold 
to pay the debts of Jefferson’s estate. Jefferson’s daughter owned the wife 
of John Hemings. Jefferson made no attempt to acquire her so that she 
might live in freedom with her husband. John Hemings was more fortunate 
than Joseph Fossett, since his wife remained at Monlicello after most of 
Jefferson's slaves were auctioned off. Although he provided for the free¬ 
dom of Madison and Eston Hemings when they turned twenty-one, Jeffer¬ 
son did not manumit their mother, Sally. 110 

Jefferson could have provided for the freedom of more than the five 
“faithful" slaves manumitted in his will. 111 Jefferson might have asked that 
his slaves be sent to Liberia: the American Colonization Society probably 
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would have assumed the costs, as it did for less famous masters. Providing 
for the colonization of his slaves would have fit perfectly with Jefferson’s 
lifelong assertions that he would support emancipation with expatriation. Of 
course, some of his slaves might not have wanted to end their days in a 
foreign place. Jefferson could have given his slaves the opportunity to 
choose between slavery in Virginia or freedom in Africa or elsewhere. Only 
a month before Jefferson died, Herbert Elder, a master in Petersburg, pro¬ 
vided just such an opportunity for his slaves. Thirteen of Elder's fourteen 
slaves chose freedom on the continent of their ancestors. 

Like Jefferson, Elder died with many debts. Elder's executor rented the 
slaves out to pay the debts of the estate, then he made plans to send them to 
Liberia. In 1833 a Virginia court approved these transactions, including the 
provision that the slaves make the final choice between being sold for the 
benefit of the estate or going to Africa. 12 If an obscure master in Peters¬ 
burg could devise such a solution to the problem of debt and freedom, one 
could reasonably expect as much from the Sage of Monticello. 

While considering the role of property in society, Jefferson told James 
Madison that the “earth belongs to the living" and that “no man can, by 
natural right , oblige the lands he occupied, or the persons who succeed him 
in that occupation, to the payment of his debts contracted by him." Other¬ 
wise, “the lands would belong to the dead, and not to the living." 113 Late in 
life he reiterated the theme. “Can one generation bind another . . . ?” He 
answered, “[T]hc Creator has made the earth for the living, not the 
dead." 114 Jefferson was talking about land. Apparently Jefferson did not see 
the irony that by his extravagances he would “oblige" living slaves, perhaps 
for “several generations to come," for “the payment of his debts contracted 
by him." 

In 1817 Jefferson had asserted he was “personally . .. ready and desirous 
to make any sacrifice which shall ensure their gradual but complete retire¬ 
ment from the State, and effectually, at the same lime, establish them else¬ 
where in freedom and safety." 115 Yet he never made the economies in his 
life-style that would have enabled him to free his slaves in his life or at his 
death. He even failed to bequeath his slaves to the American Colonization 
Society, missing a chance to accomplish all this without any sacrifice. Jef¬ 
ferson was not, in the end, interested in freeing his own slaves, even outside 
the country. In his will he directed that his tombstone indicate his author¬ 
ship of the Declaration of Independence. In death, as in life, Jefferson 
wanted to be remembered for his words, even while failing to act on them 
with respect to his slaves. We honor him for the words of the Declaration, 
even as we remember his lifelong failure to implement liberty at the most 
personal level. 
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The Time Was Never Right 

Delay and avoidance were the hallmarks of Jefferson's proposals to end 
slavery. He often spoke of the need for abolition but asserted that the time 
was not right. “Not here, not now” was his philosophy. In the Virginia 
legislature he refused to offer an emancipation bill, leaving the task to 
others when the time might be right. While in France he refused to manumit 
his slaves. “No wonder,” William Freehiing has written, “posterity scorns 
this procrastinator” who “mastered dissimulation” and “developed fantastic 
powers of avoidance” 116 when it came to dealing with slavery. 

Always a colonizationist, Jefferson could not conceive of emancipation 
without expatriation, which he conceded was impossible on any significant 
scale. He trembled at the thought that God’s “justice cannot sleep for ever,” 
but he trembled more at the immediate prospect of free blacks in his com¬ 
munity. He thought it was “impossible to be temperate” in discussing solu¬ 
tions to slavery, so he offered none at all: “we must be contented to hope 
they will force their way into every one’s mind." Deluding himself and his 
reader, Jefferson deferred to the next generation: “I think a change already 
perceptible, since the origin of the present revolution. The spirit of the 
master is abating, that of the slave rising from the dust, his condition molli¬ 
fying, the way 1 hope preparing, under the auspices of heaven, for a total 
emancipation, and that this is disposed, in the order of events, to be with the 
consent of the masters .” 111 

In his post-Rcvolutionary correspondence with Richard Price, a “liberal- 
minded Englishman,” 118 Jefferson articulated his hope that the future would 
take care of the past sins of America. Price’s letters reveal how people 
around the world expected Jefferson to be a leader in a post-Revolutionary 
emancipation. Jefferson’s responses demonstrate both his hatred of slavery 
and his persistent belief that others, or the next generation, would have to 
deal with the problem. 

In 1785 Price told Jefferson that “the friends of liberty and humanity in 
Europe” were disappointed that “the people who have been struggling so 
earnestly to save themselves from slavery arc very ready to enslave others " 
Those in Europe who supported the Revolution were now “mortify’d” that 
“an event which had raised their hopes will prove only an introduction to a 
new Scene of aristocratic tyranny and human debasement. 19 Price clearly 
expected Jefferson to lead America in a different direction. 

Jefferson responded to Price with a harsh attack on slaveowners and “the 
enormity” of slavery—and an overly optimistic analysis of the prospects for 
emancipation in Virginia. The struggle over abolishing slavery is “the inter¬ 
esting spectacle of justice, in conflict with avarice and oppression; a conflict 
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wherein the sacred side is gaining daily recruits, from the influx into office 
of young men grown, and growing up,” who had “sucked in the principles 
of liberty, as it were, with their mother’s milk; and it is to them I look with 
anxiety to turn the fate of this question.” 120 Ironically, in condemning slav¬ 
ery and those who would not move against it, Jefferson condemned himself. 

A year later Jefferson told the French scholar Jean Nicholas Dcmcunicr 
that emancipation would happen ”at some period of time not very distant” 
because “the disposition to emancipate them is strongest in Virginia” and 
was growing “by the addition of nearly the whole of the young men as fast as 
they come into public life.” 121 Yet Jefferson would offer no leadership or 
encouragement to the rising generation. A decade later Jefferson remained 
fearful of slavery but still was unable to act. He told St. George Tucker. 
“[W]c shall be the murderers of our own children”: Jefferson feared that a 
conflagration similar to that in Haiti awaited Virginians, and “only a single 
spark is wanting.” 122 Yet even Jefferson's obsession with slave revolts could 
not lead him to publicly support emancipation or even private manumission. 
“Soon” would have to be when the next generation came into power. 

In Notes on Virginia Jefferson had suggested that slaves be replaced by 
free workers imported from Europe. But shortly after the Louisiana Pur¬ 
chase, Jefferson asserted that the national government was constitutionally 
precluded from trying to attract European immigrants to take the place of 
slaves. Reading the Constitution narrowly, he believed that only the states 
could take such action. Once again, coming to terms with slavery was 
someone clse’s responsibility—this time the states*. 123 

But when others did take the initiative, Jefferson refused their requests 
for aid or moral support. Instead, he counseled delay. In 1814 Edward Coles 
wrote Jefferson, asking for support and encouragement in his personal cam¬ 
paign against slavery. Coles had grown up on the “mother's milk” of liberty 
in the shadow of Monticello. Jeffersonian notions of natural rights, life, 
liberty, and equality were second nature to Coles. He had gone to 
Jefferson's alma mater, read Notes on the State of Virginia, and been in¬ 
spired by Jefferson's antislavery rhetoric. Coles asked Jefferson to endorse 
his plan to take his slaves to Illinois and free them. Jefferson rebuffed his 
young neighbor. 

Coles represented the future generation that Jefferson had said would 
bring an end to slavery. He reiterated this belief to Coles: “I had always 
hoped that the younger generation . . . would have sympathized with op¬ 
pression wherever found, and proved their love of liberty beyond their own 
share of it.” Coles's letter was a “welcome voice” from this generation, 
making Jefferson think “the hour of emancipation is advancing, in the 
march of time.” 124 
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But Jefferson favored only a gradual emancipation of the children of 
slaves and counseled Coles against freeing his adult slaves. People “of this 
color" were “as incapable as children of taking care of themselves." Free 
blacks were “pests in society by their idleness, and the depredations to 
which this leads them." Jefferson feared their “amalgamation with the other 
color." Refusing to endorse manumission, Jefferson implored Coles to con¬ 
tinue to care for his slaves. Merging his lifelong affection for states rights 
with his hostility to free blacks, he urged Coles to “reconcile yourself to 
your country and its unfortunate condition." 125 

Six years later he told Congressman John Holmes that slavery should be 
abolished “gradually, and with due sacrifices." It would happen when “ ex¬ 
patriation could be effected.” In his most memorable statement on the 
subject, Jefferson proclaimed, “We have the wolf by the ear, and we can 
neither hold him, nor safely let him go. Justice is in one scale, and self- 
preservation in the other." 126 The image was striking but misconceived. 
Jefferson’s perception of danger from emancipation resulted from his in¬ 
ability to accept free blacks living in his republican society, his fear that 
manumission would lead to miscegenation, and his extreme dislike of 
blacks in general. 

In old age Jefferson could not endorse emancipation, even as he repeated 
the tired litany of his theoretical support for abolition sometime in the 
future. Confronted with a member of that younger generation doing just 
what he always claimed he wanted, Jefferson refused to lift a finger or write 
a word to encourage emancipation. He shrank from the implications of his 
own rhetoric. In the last year of his life, he pathetically declared, “[0]n the 
subject of emancipation I have ceased to think because [it is] not to be a 
work of my day." 12 

“Treason Against the Hopes of the World” 

The history of Jefferson’s relationship to slavery is grim and unpleasant. 
His words arc those of a liberty-loving man of the Enlightenment. His deeds 
are those of a self-indulgent and negrophobic Virginia planter. 

Throughout his life, as he condemned slavery, Jefferson almost always 
implied that however bad it was for slaves, the institution was somehow 
worse for whites. His concerns about the institution had more to do with its 
effect on whites and white society than on its true victims. 

In Notes on Virginia Jefferson emphasized the dangers of slavery by 
describing how it affected whites. It produced “an unhappy influence on the 
manners of our people." “[Ojur people’ here clearly meant the whites. The 
“whole commerce between master and slave," he wrote, was “a perpetual 
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exercise of the most boisterous passions, the most unremitting despotism on 
the one part, and degrading submissions on the other.” Jefferson's concern 
was with the “[white] children [who] see this, and learn to imitate it.” 
Jefferson argued that setting a role model for a child was a reason for 
“restraining the intemperance of passion towards his slave.” Significantly, 
Jefferson did not suggest manumission as an alternative. Jefferson’s con¬ 
cerns were solely with the “morals and manners” of the master class. He 
was concerned that slavery leads to despotism by the masters, but he never 

I OB 

expressed regret for the mistreatment of the slave. 

Similarly, throughout his life Jefferson expressed his fears of miscegena¬ 
tion and a weakening of white society through contact with blacks. He 
favored some form of colonization that would put blacks “beyond the reach 
of mixture.” 129 As a key figure in formulating early American foreign pol¬ 
icy. Jefferson was obsessed with the Barbary pirates, who were turning 
white Americans into slaves. He willingly went to war to protect whites 
from enslavement, while retaining his own black slaves. 

Jefferson also worried about slave revolts and what to do with rebellious 
slaves. “I tremble for my country when 1 reflect that God is just.” he wrote. 
Jefferson’s point is clear; slavery undermines liberty and republican govern¬ 
ment and might some day lead to a bloody slave revolt 130 

Jefferson despaired at the end of his life. It was not because the slavery 
question remained unresolved: he had spent his whole life as a slaveowner 
and would die as one; his slaves would live on, working to pay off his 
debts. Jefferson instead despaired because he feared that his countrymen 
would throw away what he had worked so hard to achieve—and that they 
would throw it away over slavery. The rancorous congressional debate 
caused by the attempt of northern congressmen to prohibit slavery in the 
new state of Missouri had “like a fire bell in the night, awakened and filled 
[him] with tenor.” This was not because he feared a slave rebellion or 
because he saw the crisis leading to emancipation. No, Jefferson feared that 
the crisis would destroy the nation he had helped create and build. “I re¬ 
gret,” he wrote Congressman Holmes, “that I am now to die in the belief, 
that the useless sacrifice of themselves by the generation of 1776, to acquire 
self-government and happiness to their country, is to be thrown away by the 
unwise and unworthy passions of their sons.” 131 

How could white people “throw- away” the “blessings” of liberty and 
republicanism for the sake of black people, who were, after all, unsuited for 
freedom? Why were the children of the Revolution wasting their passions 
on such an “unwise and unworthy” problem as the fate of slavery and black 
people in America? He could not fathom how his fellow- w'hite men could 
“perpetrate this act of suicide on themselves, and of treason against the 
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hopes of the world,” 132 over, of all things, the place in society of a people 
Jefferson believed were inferior. 

Truly, Jefferson missed the point. He had proclaimed that the natural 
rights of all people included life, liberty, equality, and the pursuit of happi¬ 
ness. In half the nation a growing number of white people were coming to 
believe that “all” included nonwhites. Since the Revolution the world had 
looked to Jefferson to take the lead on this issue. All his life he had lived in 
personal and political denial: the problem wasn’t there, the problem would 
go away, the next generation would deal with it. the inferiority of blacks 
made the problem insoluble. By 1820 some Americans who had read Jeffer¬ 
son only too well were beginning to confront the contradiction of slavery in 
the land of the free. 

Yes, there had been “treason against the hopes of the world.” The treason 
was by that generation which failed to place the nation on the road to liberty 
for all. No one bore a greater responsibility for that failure than the author 
of the Declaration of Independence—the Master of Monticello. 




Six 


Thomas Jefferson and Slavery II 

Historians and Myths 


Chapter 5 explored the way Thomas Jefferson dealt with—or failed to deal 
with—slavery during his long public career and in his private life. A better 
understanding of Jefferson’s relationship to slavery tells us much about the 
founding period. For better or worse, Jefferson has become a symbol of 
America and a symbol of the creation of the nation Despite this symbolism, 
those of us who admire Jefferson for his many accomplishments must nev¬ 
ertheless come to grips with the reality that on slavery there is little to 
admire about Jefferson. 

This chapter looks at the way historians and biographers of Jefferson 
have approached his relationship to slavery. Here wc see that to a great 
extent scholars have tried to fudge the evidence, or simply ignored it, to 
make Jefferson into something he was not. Most twentieth-century scholars 
agree that slavery was morally unjustifiable. Admirers of Jefferson would 
like him to be one of us—an opponent of slavery. But he was not. This 
would not be such a problem if we were able to approach Jefferson as wc 
do most historical figures—as a person with qualities and faults. Unfortu¬ 
nately, for many Americans Jefferson is not merely a president or a great 
leader. He is a symbol and an image. 

Indeed, Thomas Jefferson is the most popular saint of American civil 
religion. His closest rival is Abraham Lincoln. But Lincoln was merely our 
greatest president. He burst on the scene like a cornel, saved the Union, 
ended slavery, and then was martyred. Jefferson was ever so much more: 
coauthor of the Declaration of Independence, president of the United States, 
father of the University of Virginia, philosopher, cofounder of the nation’s 
oldest political party, patron of the Lewis and Clark expedition, scientist, 
naturalist, spiritual godfather of religious liberty in Virginia, and the archi¬ 
tect and owner of Monticcllo, that great house—full of furniture, art, scien¬ 
tific instruments, natural curiosities, gadgets, and other treasures—that 
continues to fascinate Americans. 1 
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The virtual deification of Jefferson is ingrained in the public mind, sus¬ 
tained by popular biographers and scholars, supported by the mass media, 
and bolstered by recent presidents: William Jefferson Clinton, a Democrat, 
began the trek to his inauguration at Monticello; Ronald Reagan, a Republi¬ 
can, urged us to “pluck a flower from Thomas Jefferson's life and wear it in 
our soul forever.” In the mid-1990s politicians for and against such diverse 
issues as school prayer and a balanced budget amendment have quoted 
Jefferson to bolster their positions. Both conservatives and liberals look to 
Jefferson as an icon and a role model. 2 

Jefferson's image in America would be almost perfect, 3 were it not for 
slavery. But, alas, Jefferson owned slaves throughout his adulthood and 
freed only a handful during his life and in his will. 4 In the half century from 
the adoption of the Declaration of Independence, on July 4, 1776, until his 
death, on July 4, 1826, Jefferson did nothing to help America solve what 
was clearly its most serious social and political problem. He failed to come 
to terms with the institution on either a personal or political level. As David 
Brion Davis has noted, “[T]he most remarkable thing about Jefferson's 
stand on slavery is his immense silence.” 5 

Jefferson and Sally Hennings 

The most sensitive aspect of Jefferson’s lifelong connection to slavery con¬ 
cerns allegations of a sexual relationship with his slave Sally Hcmings. 
Interest in this issue is certainly not new. The first accusation came in 1802, 
ard debate over its accuracy raged until after Jefferson's death. The debate 
continues to resonate today 6 

The allegation is simple enough. In 1802 the journalist James T. Callen¬ 
der published articles claiming that Jefferson had fathered a number of 
children with his slave Sally Hcmings. The relationship—if it existed—may 
have begun while Jefferson was in Paris in the late 1780s and continued for 
much of the rest of Jefferson's life. During this period Sally Hemings had at 
least five, and perhaps seven or more, children. All the children appear to 
have had a white father, and, more importantly, all were bom nine months 
after she and Jefferson had been in close proximity. 

Some modem scholars and many present-day admirers of Jefferson dis¬ 
miss the possibility that their Jefferson could have had a sexual relationship 
with someone to whom he was not married. Others simply argue that he 
would not have been involved with a black woman, especially one of his 
own slaves. Dumas Malone argues against a relationship between Jefferson 
and Sally Hemings on the ground that it was “virtually unthinkable in a man 
of Jefferson’s moral standards and habitual conduct.” Malone did “not 
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claim that' 1 Jefferson “was a plaster saint incapable of moral lapses.” But 
his “weaknesses were not of this sort.” 8 This argument, as historian Joel 
Williamson observes, “seems to rest heavily upon a rather insistent reading 
of nineteenth century Victorian mores into a moral set that must have been 
formed in the middle of the eighteenth century—an era in which flourished’ 1 
such people as “Ben Franklin and the fictional Tom Jones.” 9 

Other scholars have also gone out of their way to deny even the possibil¬ 
ity that he had a relationship with Sally Hemings. For example, Williamson 
argues that Jefferson and Sally Hemings were not sexually involved be¬ 
cause Jefferson “was a widower” and was “by inclination a one-woman 
man.” Williamson thus concludes that after the death of his wife Jefferson 
would not have become involved in a long-term relationship with Sally 
Hemings. 10 Williamson also argues against a relationship between Jefferson 
and Hemings because Jefferson did not treat Hemings’s children as other 
masters treated their slave children. Having examined a number of master- 
slave relationships, Williamson claims to have found certain patterns in 
them and asserts that Jefferson “departed from the role” of master-father “in 
two important respects: he did not avow paternity, explicitly or implicitly 
. . . or take very good care of them or their mother; and he did not maintain 
the relationship with the mistress until death did them part.” 11 

These two assertions are unconvincing. It seems unlikely that a man of 
Jefferson’s stature and status would have admitted to any immoral or ques¬ 
tionable behavior. Such an admission could have destroyed his political 
career and ruined him as a public figure. Thus, his failure to avow paternity 
proves nothing. Moreover, the fact that he freed all of Sally’s children—or 
did not go after them when they escaped—indicates his special concern for 
them. 12 Nor can we know whether Jefferson failed to maintain a relation¬ 
ship with Sally Hemings after 1808; wc only know that she apparently had 
no children after 1808, when she was about forty years old and Jefferson 
was sixty-five. Williamson claims that Sally Hcmings’s bearing no children 
after 1808 proves that she and Jefferson were not involved with each other. 
But this argument is weak. Her failure to have children does not prove that 
she was no longer in a relationship with Jefferson or anyone else. She may 
have suffered miscarriages or simply not have become pregnant. 13 

Most Jeffersonian scholars also argue that the original source of the 
Sally Hemings story, James Callender, was totally untrustworthy and that 
many of his facts are either wrong or cannot be proved. Malone declares that 
Callender’s “charges are suspect in the first place because they issued from 
the vengeful pen of an unscrupulous man and were promulgated in a spirit of 
bitter partisanship.” 14 This of course is not much of an argument. If the rela¬ 
tionship did exist, wc would not expect Jefferson’s friends to write about it. 
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Callender, who had once been allied with Jefferson, attacked the presi¬ 
dent on a variety of issues. But as historian Michael Durey has demon¬ 
strated, “[Ojf the four major accusations he threw at Jefferson, only the 
Sally Hcmings affair is in any doubt.” Contemporary journalists and mod¬ 
em historians have corroborated all of Callender's other charges leveled 
against Jefferson. Durey also points out that “of all the facts published by 
Callender on the Sally affair, only one”—involving a suggestion that one of 
Sally Hemings’s daughters was working in Richmond—“can be proved to 
be incorrect.” Moreover, when Callender reported this fact he offered the 
caveat, “[W]e do not give it as gospel.” 15 Despite his vile pen, nasty person¬ 
ality, and vengeful spirit, Callender turns out to have been a fairly good 
reporter. As Durey concludes: 

Contrary to the opinion of Jefferson’s admirers. Callender was not an incorri¬ 
gible liar. His interpretations of facts frequently were strained and exagger¬ 
ated, but there is little, if any, evidence of his purposeful invention of stories 
or falsification of facts. When his published facts, rather than opinions, were 
found to be false, he usually publicly corrected them. . . What is surprising 
is not Callender’s penchant for falsification, but his ability to uncover facts 
that have later been found to be true 16 

This does not mean that the story of Jefferson and Hcmings is true, only 
that the issue remains an open question. The general public seems to believe 
the story without reservation, as novelists and moviemakers exploit its sen¬ 
sationalism. My own thoroughly unscientific evidence is that almost every 
student I have had in the last decade believed the story on entering college. 
My colleagues report a similar acceptance of the story. Scriptwriters and 
storytellers, free to spin their yams without regard for historical accuracy, 
portray Jefferson as everything from a brutal rapist who exploited a tccn- 
aged Sally Hcmings to a man involved in a deeply passionate but forbidden 
relationship. 

For most scholars—except those obsessed with protecting Jefferson’s 
image—the issue of Sally Hemings seems to have simply faded. This may 
be a function of changing attitudes about sex. There is no longer anything 
shocking about an American president's having a mistress. The shift may 
also have come because historians working with the existing traditional 
sources can never resolve the issue, and thus the debate has run out of 
steam. Indeed, with the exception of Fawn Brodie, few scholars have ever 
accepted that Jefferson was the father of Sally Hemings’s children. Some 
historians reject the idea out of deference to their image of Jefferson, others 
because it is an unprovablc assertion. Others remain agnostic on the issue 
because the evidence is simply inconclusive. 
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If, however, it could be shown that Jefferson did father Sally Hemings’s 
children—say through the discovery of new documentary evidence or 
through DNA testing of the remains of Hemings’s offspring and Jefferson 
or even the existing locks of his hair—then the debate would take a new 
turn. 17 Jefferson’s character would be questioned on two new grounds. The 
first question that would arise could never be conclusively answered: Did 
he take advantage of his position as a master to coerce Sally Hemings into 
his bed, or was this truly a relationship of love and affection? Second, and 
perhaps even more compelling, what does it say about Jefferson to know 
that he enslaved his own children? 

This second question raises a singularly important point. From the per¬ 
spective of character and morality, it may not matter whether Jefferson 
fathered Hemings’s children. Without any new evidence at all. the question 
of Jefferson’s keeping his relatives as slaves is already on the table. That is 
because whether Jefferson was their father, he was certainly their relative, 
and by marriage the relative of their mother and her siblings. 

Virtually all scholars agree with Merrill Peterson that Sally Hemings was 
the “offspring of John Wayles [Jefferson's father-in-law] and Elizabeth 
Hemings . . . and hence the half-sister of Jefferson’s departed wife." 18 That 
makes Sally Hemings the half-sister-in-law of Thomas Jefferson. Further¬ 
more, biographers of Jefferson who are most supportive of his image, like 
Peterson and Malone, assert that Sally Hemings’s children were fathered by 
Jefferson's “wayward nephew," Peter Carr, the son of Jefferson’s sister. 19 

Thus, the consensus of those who most revere the third president boils 
down to this: for most of his adult life, Jefferson enslaved a generation of 
people—Sally Hemings and her siblings—who were his in-laws. Further¬ 
more, he also enslaved a group of people—the children of Sally Hemings— 
who were his great-nieces and -nephews through their father and his 
half-grcat-nicccs and -nephews through their mother. They were doubly his 
relatives. He also held in bondage the children of other Hemings adults who 
were also related to him through his deceased wife, Martha. Although all 
these people had at least one African ancestor, all were virtually white—and 
under Virginia laws many were legally white, since they were less than 
onc-quartcr black 20 Indeed, Jefferson privately noted that if he emancipated 
any of the male Hemings slaves, the ex-slave would become “a free white 
man, and a citizen of the US to all intents and purposes." 21 

For the sake of character—Jefferson's or the nation’s—does it matter 
much whether Jefferson enslaved his own children or merely his blood 
relatives and his wife’s blood relatives? Peterson suggests that the “legend" 
that Jefferson fathered children with Sally Hemings was created by a “wan¬ 
ton man"—James Callender. He argues that “[s]uch a mixture of the races. 
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such a ruthless exploitation of the master-slave relationship, revolted his 
[Jefferson's] whole being” 22 Yet the evidence shows that Jefferson toler¬ 
ated such a relationship and left his own family members in bondage as the 
relationship—with Peter Carr (or perhaps Jefferson himself)—continued. 
At his death Jefferson provided for the manumission of five male members 
of the Hcmings family, 23 but Sally Hemings and other members of her 
extended family remained in bondage. 

Jefferson , Critical Historiography , and the Problem of Presentism 

Although the debate over Jefferson and Sally Hemings may be less pressing 
simply because it cannot be resolved, the debate over Jefferson's relation¬ 
ship to slavery has become even more important. Today, as Peter S. Onuf 
has recently noted, “[t]he most heated current controversy” among scholars 
“centers on Jefferson's slaveholding.” 24 

Because of Jefferson's status as an icon, it is difficult to scrutinize any 
aspect of his career or personal life without appearing to assault the very 
core of American society. As Gordon S. Wood has perceptively observed, 
“Most Americans think of Jefferson much as our first professional biogra¬ 
pher James Parton did. ‘If Jefferson was wrong,' wrote Parton in 1874, 
‘America is wrong. If America is right, Jefferson was right.' ” 25 Wood also 
notes that “[djuring the past three decades or so many people, including 
some historians, have concluded that something was seriously wrong with 
America. And if something is wrong with America, then something has to 
be wrong with Jefferson.” 26 The historian who questions Jefferson, it would 
seem, implicitly questions America. 

Wood's sophisticated analysis illuminates the importance of Jefferson to 
the way Americans understand their own past. Less subtle scholars con¬ 
clude that those historians who criticize Jefferson do so not because he 
merits the criticism but rather because such criticisms bolster their modem 
political agendas. Thus, in a gushing appraisal of Jefferson in the Atlantic 
Monthly , Douglas L. Wilson rails against “presentism” and its application to 
Jefferson. He complains that people who view Jefferson harshly are unfairly 
applying modem sensibilities to an eighteenth-century man. 2 

Leonard W. Levy faced such a response when he published his now 
classic work, Jefferson and Civil Liberties: The Darker Side. Levy showed 
that Jefferson as a politician was unable to live up to his reputation—largely 
created by his biographers—as a great civil libertarian. The book was un¬ 
fairly and inaccurately attacked by Jefferson’s biographers, who could not 
accept any criticism of their hero. Reviewers condemned Levy for testing 
Jefferson “against the standards of the ACLU” and for complaining that 
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Jefferson did not fit with the “prevailing standards” of the I960s. 2S Actu¬ 
ally, it was Jefferson’s biographers who had long proclaimed him to be a 
civil libertarian along modem lines; Levy merely tested Jefferson against 
the standards of Jefferson’s own era and against Jefferson’s own words. 

Behind the argument over presentism is the attitude among many Jeffer¬ 
son scholars that if Jefferson was not perfect, then his entire image will be 
destroyed. Levy encountered this outlook in his discussion of Jefferson’s 
authoritarian inclinations toward the civil liberties of his opponents. Illustra¬ 
tive of this view was the position of Julian P. Boyd, one of the nation’s 
most significant Jefferson scholars. Boyd could not even bring himself to 
read Levy’s manuscript before it went to press. Instead, he declared that if 
Levy's “view was right," then Boyd “had wasted his best years in the 
wrong profession.” Similarly, today some Jefferson scholars and popular 
biographers cannot come to terms with Jefferson’s views on slavery and 
race. Thus. Wood has written: “In our present climate the fact that Jefferson 
was a racist slaveholder seems to defile and discredit all of his great liberal 
and democratic achievements." Wood, who was not endorsing this position 
but merely recognizing it, has overstated the point. It is possible to admire 
Jefferson for many things—such as his advocacy of religious freedom, his 
brilliant articulation of the patriot position during the Revolution, and his 
lifetime support of public education—while at the same time recognizing 
his failure to reconcile his Revolutionary ideals with his views on slavery 
and race. 2 * 5 

Some scholars deny the validity of any criticism of Jefferson. Douglas 
Wilson, for example, rhetorically asks, “How should we remember the 
leading figures of our history? By their greatest achievements and most 
important contributions or by their personal failures and peccadilloes?” 30 
Wilson implies that anyone who critically explores one aspect of Jeffer¬ 
son’s life must be seeking to destroy the whole edifice of Jefferson. His 
argument also suggests that Jefferson’s lifelong failure to confront slavery, 
either as a politician or as a private citizen, was merely a peccadillo. 

Although Jefferson's defenders arc quick to challenge the style and moti¬ 
vation of historians with a different view, they are nevertheless quite open 
about their own self-conscious attempts to protect their Jefferson and use 
him to bolster their political vision of America. Thus, for example, James 
Parton declared that he was motivated to write a biography of Jefferson 
“because I think that the best chance for Republican America is an adher¬ 
ence to the general line of politics of which he was the embodiment.” He 
then asserted, as noted above, that “[i]f Jefferson was wrong, America is 
wrong. If America is right, Jefferson was right.” 31 Nearly a century later. 
Merrill Peterson defended the idea that when discussing Jefferson “the 
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historian's obligation to historical truth is compromised, in some degree, by 
his sense of obligation to the Jefferson symbol." Because Jefferson held 
“such an important place in the symbolical architecture of this nation,” 
Peterson argued, “objectivity must not be allowed to empty the symbol of 
meaning for ‘Jefferson's children.' ” 32 Peterson’s point is clear. Jefferson 
personifies an “image,” a “vision” of America. Tamper with Jefferson, and 
you tamper with that image. 

Biographers of Jefferson argue that it is presentist—and therefore 
illegitimate—to judge historical figures by contemporary values and goals. 
Yet as Peterson admits, they arc willing to distort the historical record to 
protect Jefferson as a symbol for the modem era. Certainly the craft of 
history is not served by applying today's standards to Jefferson or any 
cightccnth-ccntury figures. Such an analysis may tell us a great deal about 
our own culture but tells us very little about Jefferson and his age. It is 
important, however, to understand Jefferson’s relationship to slavery and 
race on his terms and by the standards of his own era. A frank acknowledg¬ 
ment that understanding Jefferson affects how we understand our own 
world is not a presentist assessment of Jefferson. It is merely a recognition 
that history matters—something about which, presumably, scholars in all 
disciplines can agree. 

Jefferson as an Opponent of Slavery 

Was Jefferson an opponent of slavery? Did he “hate” the institution, as 
Gordon Wood has argued? 33 How have Jefferson’s biographers dealt with 
Jefferson and slavery? Was he, as almost all his biographers maintain, a 
lifelong opponent of slavery who did everything within his power to end his 
own relationship with the institution and to help put it on the road to its 
ultimate extinction? 

For many Jefferson biographers, any discussion that challenges the idea 
of an antislavcry Jefferson raises the question of presentism. Thus, Alf J 
Mapp Jr. in his popular biographies of Jefferson ignores most of Jefferson’s 
lifelong relationship with slavery but goes out of his way to argue that 
“judged in the context of his times, Jefferson is relieved of the charge of 
hypocrisy” and that “[i]t is extremely naive for us to judge him in the 
context of our time.” 34 The implication is that any criticism of Jefferson and 
slavery unfairly applies modem sensibilities to an eighteenth-century man. 

Coming to terms with Jefferson and slavery is not easy. To consider that 
he might not have opposed slavery seems to shake our confidence in this 
icon of our founding. But as Onuf has conectly observed, “it would be a 
mistake to emphasize the presentism” of the debate over Jefferson and the 
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peculiar institution. 35 The question is not how Jefferson measures up to 
modem concepts of race and slavery but* rather* how he compares to three 
other standards: (1) the portrayal of Jefferson that most of his biographers 
offer, (2) the ideology and goals he set for himself, and (3) the way his 
contemporaries dealt with slavery in the context of Jefferson’s ideals. 

Thus, to understand Jefferson's relationship to slavery and race, we must not 
impose late twentieth-century values on a man of the eighteenth century. 
Rather, we must examine Jefferson, as Mapp put it, “in the context of his 
times.” But what is the measure within that context? We consider Jefferson to 
be a great man, a leader, even an icon. He is praised for his vision; there is 
nothing ordinary about him. Therefore* it seems reasonable to expect that 
Jefferson's position on slavery and race should have been at the cutting edge of 
the late eighteenth century, and not somewhere in the middle or at the back of 
the pack. Furthermore, we must test Jefferson by the standards that Douglas 
Wilson. Dumas Malone, and a host of others have imposed. In a sense, it is 
they who have set the agenda by arguing that he “forcefully declare[d] that it 
[slavery] ought to be abolished,” that he “strongly favored emancipation,” that 
he “regarded [slavery] as fundamentally cruel,'' that he had an “abhorrence of 
slavery ” an institution he “was resolved to destroy.” 36 

Popular biographers of Jefferson follow in the footsteps of his scholarly 
biographers, often with unrestrained exaggeration or misrepresentation. 
Willard Sterne Randall, in a recent popular biography that has been thoroughly 
demolished by serious scholars. 37 assures us that “Jefferson’s opposition to 
slavery was well known ” Similarly, Randall distorts beyond all recognition 
Jefferson’s position on slavery while in the Virginia legislature. Randall asserts 
that Jefferson “favored gradual emancipation” but that his plan was rejected by 
a legislative committee that he chaired. In fact, as we saw in Chapter 5. Jeffer¬ 
son never proposed such a plan; rather, as chairman of the committee that was 
charged with revising the laws of Virginia, he absolutely refused to allow such 
a plan, written by others, to be considered by the state’s legislature. 38 

Similarly, with no supporting evidence, Mapp romantically declares that 
in the years before the Revolution no one in the House of Burgesses “was 
more sensitive than Jefferson to the anomaly of their position as slave¬ 
owners contending for liberty as a God-given right.” Mapp later maintains 
that Jefferson “repeatedly proposed the gradual abolition of slavery,” al¬ 
though he provides not a single shred of documentation for this position. 
Mapp asserts that Jefferson's attitude on slavery was “fa: too liberal for 
most of his contemporaries” but ignores those contemporaries who in fact 
were far more advanced than Jefferson on issues of slavery and race. In¬ 
deed, in his first volume on Jefferson, Mapp notes that William Byrd II 
believed that blacks were “naturally as intelligent as the Caucasian” and that 
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apparent intellectual differences “were the result of culture. 1 ' In his second 
volume, however, Mapp argues that "Jefferson’s estimate of the abilities of 
blacks coincided with that of most educated white men of his day ." Mapp 
docs not explain why the "liberal" Jefferson was unable to reach a conclu¬ 
sion about equality that was at least as progressive as Byrd's. Nor does he 
cite those "educated white men of his day," like Benjamin Franklin or 
Benjamin Rush, who, unlike Jefferson, believed in racial equality. 39 

Speaking for the defenders of the traditional view of an antislavcry Jef¬ 
ferson, Peterson asserts, "All of Jefferson's values and goals dictated the 
extermination of slavery." 40 It is neither presentist nor unreasonable to investi¬ 
gate the extent to which Jefferson lived up to his "values and goals" or if 
indeed Peterson is correct in asserting that these were his values and goals. 

Jefferson was a great leader. It is therefore all the more important to see, 
and distinguish, where that greatness flourished and where it failed. Under¬ 
standing Jefferson and finding value in his life and work is not an all-or- 
nothing proposition. We hold no other figure in American history to such a 
standard in order to preserve his secular sainthood. Abraham Lincoln, who 
did more for human freedom than any other sitting president, nevertheless 
is accepted by scholars and the public as a man with faults and warts. 
Indeed, Lincoln’s greatness is so apparent because he was so human, with 
limitations, fears, and anxieties. Similarly, those who admire John Adams 
and correctly see him as perhaps the most intellectually complex Founder 
nevertheless admit to his many failings and flaws. 41 

Of all major American leaders, only Jefferson is carved in marble, 
larger than life, and cither perfect or a shattered statue. Jefferson’s biogra¬ 
phers have set this standard. Because they know that slavery is wrong, they 
have tried to shape Jefferson into their image of a properly liberal oppo¬ 
nent of slavery. They wish to make a lifelong slaveowner—a man who 
sold numerous slaves to support his extravagant life-style—into a proto- 
abolitionist so that Jefferson will fit into their presentist conceptions of 
what Jefferson believed and felt. Thus, scholars and popular biographers 
proclaim, as Peterson did, that "all of Jefferson’s values and goals dictated 
the extermination of slavery." 42 They then must either ignore contrary 
evidence, thereby painting a false picture of Jefferson, or explain away his 
views and actions in ways that undermine their otherwise credible ac¬ 
counts of his life. 

Jefferson's “Hatred” of Slavery 

It is clear that Jefferson found slavery distasteful, at least on some levels. 
Wood asserts that he "hated slavery." 43 Yet it is hard to imagine how 
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someone as intelligent, politically powerful, wealthy, and well connected 
as Jefferson could “hate” an institution but be unable to do anything 
about it. We must wonder why Jefferson, who was willing to risk his life, 
fortune, and “sacred Honor” 44 to fight for his nation’s liberty was unwilling 
to take at least some risks to try to do something about slavery if he truly 
hated it. 

Consider the other things Jefferson hated. He hated the British empire 
and helped start a revolution to sever his ties with it. He hated religious 
intolerance and wrote “A Bill for Establishing Religious Freedom,” which 
the Virginia General Assembly eventually passed. 45 He hated primogeni¬ 
ture and entail and proposed legislation to end them. He hated ignorance 
and proposed a system of public education, even though he (correctly) 
doubted it would pass. He hated cruel punishments (at least for whites) and 
successfully initiated a complete reform of Virginia’s criminal code for 
whites 46 He hated the Sedition Act of 1798 and deftly arranged to have the 
state of Kentucky promulgate his denunciation of the law. He hated the 
Federalists, and when he came to power turned many out of office, thereby 
inventing an early version of the spoils system in America. 

Jefferson’s hatred of slavery—if that’s what it was—was a peculiarly 
cramped hatred that took three forms. First, he hated what slavery did to 
whites. Second, he hated slavery because he feared it would lead to a 
rebellion that would destroy his society. Third, he hated slavery because it 
brought Africans to America and kept them here. He eared little for the fate 
or feelings of these Africans and their African American descendants, but 
he could not stand their presence in America. None of this hatred motivated 
him to do anything about the institution. 

The Effect of Slavery on Whites 

Jefferson's most famous outburst against slavery is found in Notes on the 
State of Virginia, in which he argued that slavery had an “unhappy influ¬ 
ence on the manners of our people.” 4 A careful reading of this famous 
paragraph shows Jefferson's concern was for the effects of slavery on the 
master class. He was afraid that slavery would corrupt white Americans. 

At first glance he seems to have had some concern for the slave. Thus he 
wrote: “[T]hc whole commerce between master and slave is a perpetual 
exercise of the most boisterous passions, the most unremitting despotism on 
the one part, and degrading submissions on the other.” This sentence sug¬ 
gests that Jefferson may have been concerned about the effect of slavery on 
the slave. He certainly opposed both despotism and “submissions.” The rest 
of this paragraph, however, ignores the slave and concentrates only on how 
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slavery corrupts the master class. Jefferson notes that “[o]ur children see 
this, and learn to imitate it." He is appalled by this prospect: 

If a parent could find no motive either in his philanthropy or his self-love, for 
restraining the intemperance of passion towards his slave, it should always be 
a sufficient one that his child is present But generally it is not sufficient. The 
parent storms, the child looks on, catches the lineaments of wrath, puts on the 
same airs in the circle of smaller slaves, gives a loose to his worst of pas¬ 
sions, and thus nursed, educated, and daily exercised in tyranny, cannot but 
be stamped by it with odious peculiarities. The man must be a prodigy who 
can retain his manners and morals undepraved by such circumstances 4 

Jefferson's analysis is on target here, as far as it goes. And as David 
Brion Davis suggests, it is impossible to imagine “many planters in any 
country" writing in this vein 4g This passage surely illustrates Jefferson’s 
understanding of the inherent danger of slavery to the temperament of the 
master class. It may even imply that he realized that the presence of slavery 
might undermine public and private morality in a republican society. Yet 
his remedy for this danger was curious. 

Jefferson did not suggest that citizens of a republican society should 
work to end slavery Nor did he propose that a conscientious parent should 
free his own slaves or even sell them. No, the parent should only keep his 
temper when “his child is present." Jefferson “hated" slavery because it 
made whites into tyrants. In all this diatribe he had nothing to say about the 
“smaller slaves" who faced the wrath of an immature child, nor did he seem 
concerned with the physical and emotional dangers adult slaves might face 
from the passions of an adult owner. Jefferson’s only concern here was for 
his own race and for what slavery might do to its members. Despite his 
concern, his remedy—restraint in front of the children—was hardly a rem¬ 
edy at all. 

Jefferson also hated the institution because it made whites dependent on 
blacks. Like others of his generation, he was particularly sensitive to the 
danger of dependency. Jefferson depended on his slaves as much as he 
believed they depended on him. He could not survive without his bondsmen 
and bondswomen, and he knew it. Forrest McDonald wryly notes that “by 
all accounts Jefferson himself agonized a great deal" about slavery, but 
“agony or no, he retained his slaves and lived in splendor off their labors." 50 

As noted in Chapter 5, in his most famous statement on the subject, 
Jefferson wrote, “[W]c have the wolf by the car, and we can neither hold 
him, nor safely let him go. Justice is in one scale, and self-preservation in 
the other." 51 Historians have traditionally read this declaration as an indica¬ 
tion of Jefferson's fears of a slave revolt. But Jefferson surely knew that if 
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he emancipated his slaves, the newly free people would have no need to 
revolt. If he let the “wolf’ of slavery go, he had no reason to fear the 
emancipated ex-slaves would turn on him. Thus, on some level he must 
have understood that “self-preservation" was more than merely avoiding a 
slave rebellion. This understanding may also shed light on Jefferson's “ha¬ 
tred" of slavery. 

The self-preservation of Jefferson's way of life depended on slavery, The 
wolf he was holding may also have been the wolf of gluttony and greed. 
Jefferson was compulsively acquisitive. This behavior violated his own 
republican principles, but Jefferson seemed incapable of resisting the temp¬ 
tation to acquire things. As Herbert Sloan has observed, Jefferson was 
“never able to refuse himself the things he wanted and thought he deserved, 
even at the cost of running up substantial debts." 52 Slavery and the wealth it 
produced supported this behavior. Without his slaves Jefferson could not 
have purchased his wine, his paintings, and his furniture or built Monticello 
to house everything. In France “Jefferson went on a buying spree" that “was 
staggering in its intensity. At times it must have looked as if he meant to 
take much of Paris back with him to his mountain ’chateau.' " When he left 
France, he shipped eighty-six large crates back to the United States. His 
treasures included “sixty-three oil paintings, seven busts by Houdon, forty- 
eight formal chairs, Sevres table sculptures of biscuit, damask hangings, 
four full-length mirrors in gilt frames, four marble-topped tables, 120 por¬ 
celain plates, and numberless items of personal luxury." 53 While in France 
and shortly after his return, Jefferson sold at least eighty-five slaves to pay 
his debts, but he never considered cutting back on his luxurious life-style. 
“Self-preservation" for Jefferson was at least in pan economic. He was 
dependent on slaves, and he might not have liked it, but he did not dislike it 
enough to do anything about it. 

Along the same lines, as John Chester Miller observed, Jefferson always 
believed he had to “choose between the preservation of his political ‘useful¬ 
ness’ and active opposition to slavery." This conclusion of course assumes 
that Jefferson wanted to oppose slavery. Other successful Virginia politi¬ 
cians after all took more public stands against slavery. Governor James 
Wood of Virginia was also vice president of the Virginia Abolition Society, 
Judge St. George Tucker proposed gradual abolition, and Governor Bever¬ 
ley Randolph praised the Pennsylvania Abolition Society. Moreover, 
Miller’s analysis does not explain Jefferson’s refusal to take a stand against 
slavery after he left public office in 1809. 54 

Jefferson often stated he wanted slaves to be free, but he always condi¬ 
tioned his emancipatory goals on the removal from the country of free 
blacks. Thus, late in life he wrote that he favored “a general emancipation 
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and expatriation ” if it “could be effected.” 55 If that removal had actually 
occurred, he would have lost the slaves’ labor and the luxuries it provided, 
while his beloved South would have lost the enormous political leverage the 
three-fifths clause gave it in the House of Representatives and the electoral 
college. Indeed, without the electoral votes provided by the three-fifths 
clause. Jefferson would not have defeated John Adams in 1800. These possible 
threats to his self-preservation help explain why Jefferson placed impossi¬ 
ble conditions—such as expatriation—on any scheme to end slavery. 

Jefferson 9 s Fear of Slaves 

His second hatred of slavery was based on what he feared the slaves would 
do to the master class. His writings are filled with his apprehensions about 
slave revolts. In 1797, with the image of Haiti fresh in his mind, he told a 
fellow Virginian that “if something is not done, & soon done, we shall be 
the murderers of our own children.” But he was incapable of recognizing 
what that “something” might be. During his presidency Jefferson did all he 
could to undermine the black republic in Haiti, including offering aid to 
Napoleon in his futile effort to reconquer the island and rcimposc slavery. 
The existence of a free black republic just off the American coast unnerved 
Jefferson. The discovery in Virginia in 1800 of the Gabriel slave conspiracy 
further exacerbated Jefferson’s fears of rebellious slaves. Although Gabriel 
was arrested before his revolt could take place, the whole idea of slaves 1 
plotting to fight for their freedom clearly frightened Jefferson. 56 

In 1814 neighbor Edward Coles urged Jefferson, then in retirement and 
above the political fray, “to exert” his “knowledge and influence in devising 
and getting into operation some plan for the gradual emancipation of slav¬ 
ery.” In response Jefferson suggested that emancipation would come “by 
the generous energy of our own minds; or by the bloody process of St. 
Domingo.” Yet he categorically rejected Coles’s plea to take the lead in 
proposing some emancipation program. Instead, he urged Coles not to act 
on his own generous impulse to free his slaves. 57 

By 1820 he could only bemoan the danger of holding the wolf by the ear. 
Five years later he acknowledged that removing blacks from America 
would increase the “happiness and safety” of white Americans, although he 
refused to endorse the American Colonization Society because he thought it 
was impractical. 58 

“I tremble for my country,” he wrote in the Notes, “when I reflect that 
God is just: that his justice cannot sleep forever: that considering numbers, 
nature and natural means only, a revolution of the wheel of fortune, an 
exchange of situation, is among possible events: that it may become proba- 
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blc by supernatural interference!” 59 Slavery surely had a profound effect on 
Jefferson. Here was the scientist of Monticello, worrying about the “wheel 
of fortune" and “supernatural interference.” Here was Jefferson the deist 
worried about a wrathful. Calvinist God, punishing the people of America 
for the sin of slaveholding. Surely Jefferson hated an institution that could 
make him so fearful and his country so sinful. But he could never act to 
remove the cause of his fears or take steps to eliminate the sin from his life 
or that of his nation. 

Jefferson ’s Racism 

The third element of Jefferson's hatred of slavery resulted from his pro¬ 
found racism. He had little empathy for those who allowed themselves to be 
reduced to “degrading submissions.” He assumed their inferiority based on 
their race. He wrote in Notes on Virginia: 

In general, their existence appears to participate more of sensation than re¬ 
flection. To this must be ascribed their disposition to sleep when abstracted 
from their diversions, and unemployed in labour An animal whose body is at 
rest, and who does not reflect, must be disposed to sleep of course Compar¬ 
ing them by their faculties of memory, reason, and imagination, it appears to 
me, that in memory they are equal to the whites; in reason much inferior, as I 
think one could scarcely be found capable of tracing and comprehending the 
investigations of Euclid: and that in imagination they are dull, tasteless, and 
anomalous. 

Absurdly, he suggested blackness might come “from the colour of the 
blood.” 60 Jefferson collected fossils, kept track of the weather, and carefully 
observed plants, animals, soil, and people. Surely he was capable of making 
the casual observation—or serious scientific investigation—necessary to 
prove or debunk his theory on the color of human blood 61 

He found the very appearance of his slaves offensive. He could hardly 
stand the “eternal monotony, which reigns in the countenances, that im¬ 
moveable veil of black which covers all the emotions of the other race.” He 
surely hated the slave, whom he could not even look at as an individual. In 
his slaves he observed only a monotony of color and countenance, punctu¬ 
ated by “a very strong and disagreeable odour.” 62 

Jefferson hated slavery because he hated the slave and the Negro and 
because he hated what slavery did to white people. In the end, however, he 
could do little about it except express his fears about the institution’s ill 
effects on the master class and the problem of self-preservation. What he 
never understood was that only by striving for justice might he achieve 
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“self-preservation.’ 1 Thus, his hatred of slavery was unproductive and lim¬ 
ited to complaints about how it affected whites, frightened letters to close 
confidants, and occasional pious pronouncements about the evils of the 
institution. With this understanding of Jefferson's “hatred” of slavery, it is 
possible to scrutinize the way historians and biographers have dealt with the 
problem of Jefferson and slavery. 

Jefferson Scholars on Slavery 

Three quite separate aspects of Jefferson and slavery reveal the way biogra¬ 
phers have often shaped the historical record to protect the “correct” image 
of Jefferson. The first is Jefferson's public role in opposing slavery; the 
second is his private relationship with the peculiar institution; the third is 
his racial ideas. 

The Public Jefferson 

The image of Jefferson as a proto-abolitionist who did everything in his 
power to end slavery remains strong in the academy and is bolstered by 
some biographers writing for the general public. Examples of this assess¬ 
ment include Malone's multivolume biography of Jefferson. Adrienne Koch 
and William Peden’s Modem Library edition of his works, Peterson's biog¬ 
raphy of Jefferson, Wilson’s reverential article in the Atlantic Monthly . and 
the popular biographies by Randall and Mapp. 63 

Scholars such as William Cohen, David Brion Davis, Winthrop D. Jor¬ 
dan, Robert McCollcy, John Chester Miller, and William W Frcehling have 
made the case that Jefferson was not in fact antislavery and that he did little 
to end the institution. 64 Many popular biographers and some Jefferson 
scholars ignore this literature, 6 - clinging to the belief that Jefferson opposed 
slavery and would have ended it and freed his own slaves if only it had been 
possible to do so. Speaking to a popular audience in the Atlantic Monthly . 
Wilson praises Jefferson as a man “who was bom into a slavcholding 
society, whose family and admired friends owned slaves” but who “dc- 
cidefd] at an early age that slavery was morally wrong and forcefully de¬ 
clare^] that it ought to be abolished ” He maintains that Jefferson “went 
against his society and own self-interest to denounce slavery and urge its 
abolition.” 66 Wilson neglects, however, to provide any evidence for these 
conclusions while ignoring the vast amount of documentation that under¬ 
cuts them. 

Moreover, Wilson conveniently fails to tell his readers that Jefferson 
lived in a society—Revolutionary-era Virginia—in which many of his 
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neighbors and friends, including George Washington, publicly and privately 
acted on their antislavery views. Indeed, even if Jefferson had “forcefully 
declare[d] that [slavery] ought to be abolished” (which he in fact did not 
do), he would hardly have been unique in the Revolutionary-era South. The 
example of Colonel John Laurens, discussed in Chapter 5, illustrates this 
point. Laurens jeopardized his political career by urging the South Carolina 
legislature to support the emancipation of slaves to be enlisted in all-black 
regiments. Laurens believed this policy would benefit “those who are un¬ 
justly deprived of the rights of mankind” while simultaneously helping the 
patriot cause. Laurens made plans to liberate his own slaves, and after his 
death, his father, Henry, carried out the plan of manumission. 67 As a war 
governor and a wartime state legislator, Jefferson was silent on the issue of 
emancipating slaves and enlisting free blacks. Moreover, unlike hundreds of 
Virginia masters, he did not enlist any of his own slaves in the Continental 
army, denying them the opportunity to fight for their freedom as well as for 
his. 

Dumas Malone argues that Jefferson's “personal activities against the 
institution of slavery were greatest in the period of the American Revolu¬ 
tion, when he vainly proposed a plan of gradual emancipation for his own 
commonwealth,” and that “he strongly favored emancipation." 68 In fact, as 
we have seen, while in the legislature he never did propose this plan. When 
others wanted to do so, he stopped them. 

Merrill Peterson tells us that Jefferson “set his heart on the eradication of 
slavery.” But as chairman of the committee to revise Virginia's laws, Jeffer¬ 
son refused to propose either a gradual emancipation scheme or a bill to 
allow individual masters to free their slaves. Peterson says on this issue that 
Jefferson chose to “let it lie rather than risk the loss of all power of accom¬ 
plishment by untimely advocacy of so arduous a cause.” This analysis 
assumes that Jefferson wanted to do something about slavery. There is 
simply no strong evidence for such a conclusion. He not only failed to lead 
on this point, but he also discouraged others from proposing gradual eman¬ 
cipation When his colleagues approached him with draft legislation that 
would have brought gradual emancipation to Virginia, he declined to add it 
to the proposed revisions because it was “better that this should be kept 
back” and only offered as an amendment 6g This statement suggests that 
Jefferson did not propose any bill on emancipation—even one allowing for 
voluntary manumission—because he was a hardheaded politician unwilling 
to lose a vote. A few years later, however, with Jefferson gone from the 
scene, the Old Dominion easily adopted a law allowing private manumis¬ 
sion. On the question of personally separating themselves from the evil of 
slaveholding, other Virginians more committed to freedom than Jefferson 
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readily accomplished something, while he refused to attempt anything. 

Peterson's overall discussion of Jefferson's legislative record further un¬ 
dercuts his analysis of Jefferson’s failure to support any legislation in either 
gradual emancipation or private manumission. Peterson rightly praises Jef¬ 
ferson for attempting, however unsuccessfully, educational reform. 70 This 
record shows that on issues that truly mattered to him, Jefferson was willing 
to risk defeat. On slavery, however, he was not willing to run a risk. Jeffer¬ 
son's sympathetic biographers make excuses and offer explanations for why 
he could not do what his biographers “know” in their hearts he wanted to 
do. But the evidence suggests that what is in the hearts of Jefferson’s 
biographers was not very much in the heart of Jefferson himself. He 
avoided all opportunities to work toward public emancipation or private 
manumission. 

If the test of greatness for a politician is the willingness to lead a nation 
or state to what is right, even when it is unpopular, then Jefferson fails the 
test on slavery. His occasional mumblings about the evils of slavery pale in 
comparison to the eloquent attacks on the institution by Chancellor George 
Wythe, who had been Jefferson’s mentor at William and Mary. In Hudgins 
v. Wrights, Wythe single-handedly tried to abolish slavery through judicial 
interpretation. 71 Douglas Wilson rhetorically asks how a white man bom in 
a slave society could oppose slavery. Wilson’s point, I suppose, is that we 
should admire Jefferson because he theoretically opposed slavery while 
owning slaves. More to the point, we might ask how Jefferson, who studied 
under Wythe, could have been so unable to act on his supposed opposition 
to slavery. 

The best Jefferson could offer was an occasional private thought on the 
subject. In a letter to James Madison, discussed in Chapter 5, Jefferson once 
outlined a program for emancipation in Virginia, but he took no steps to 
make the proposal public, much less implement it. His private suggestions 
that Virginia somehow, sometime, end slavery are trivial compared to his 
mentor’s direct assault in Hudgins v. Wrights or the actions of Judge St. 
George Tucker, who published a tract advocating abolition in Virginia. 72 

The popular biographers retell the stories of Jefferson’s legislative oppo¬ 
sition to slavery with even less sophistication. Randall declares that when 
Jefferson was appointed as chairman of the committee to revise the laws of 
Virginia, his “opposition to slavery was well known.” 73 Randall has 
equated opposition to the importation of slaves with opposition to slave- 
holding. His confusion on this issue is indeed profound. He somehow be¬ 
lieves that because Jefferson had proposed abolition of the importation of 
slaves, “he did not need to write a separate law banning slavery.” 74 Mapp is 
even more contused. In his first book on Jefferson, he asserts that Jefferson 
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attempted to condemn slavery in the Declaration of Independence, when in 
fact he only attacked the slave trade. Apparently forgetting what he wrote in 
his first book, Mapp later asserts that Jefferson “wrote into the Declaration 
of Independence a pledge to abolish the importation of slaves.” 75 This 
analysis is also inaccurate because the proposed clause contained no pledge 
of any kind. 

Mapp states that “Jefferson repeatedly proposed the gradual abolition of 
slavery” but gives no examples of these proposals or when they were re¬ 
peatedly offered. 76 Randall, for his part, knows that Jefferson never intro¬ 
duced such a law. Instead, he excuses Jefferson for failing ever to propose 
emancipation, declaring that by 1786, "revolutionary fever had cooled to 
the point that no prominent Virginia politician would risk his friends, his 
office, or his influence to speak up for the slaves.” 77 Assuming for the 
moment that this “fever” had “cooled” by 1786, this does not explain Jeffer¬ 
son's failure to introduce such legislation from 1776 through 1779, when he 
was in the legislature, or in 1780, when he was governor. Randall also fails 
to note the 1782 law (passed when Jefferson held no public office) that 
allowed private manumission in Virginia or the thousands of masters who 
freed their slaves under that law in the next two decades. Furthermore, 
Randall is blissfully unaware of the opposition to slavery by Tucker and 
Wythe during that period. So, too, will be the popular audience who reads 
his book. 

The Private Jefferson 

In addition to explaining why Jefferson never publicly fought against slav¬ 
ery, his biographers must explain away his private relationship to it. The 
private Jefferson was surely better than many masters, but he was hardly a 
model. As a slaveowner, Jefferson sold scores of bondspeoplc—at least 
cighty-fivc just between 1784 to 1794—all the while protesting that he had 
“scruples about selling negroes but for delinquency or on their own re¬ 
quest.” In contrast, Washington refused “either to buy or sell slaves, ‘as you 
would do cattle at a market.’ ” 78 

Jefferson is noted for advocating a progressive and fair administration of 
justice. He accomplished a major reform of Virginia’s criminal code. For 
his own slaves, however, punishment could be swift, arbitrary, and horrible. 
For the crime of “delinquency,” the notoriously thin-skinned Jefferson per¬ 
manently banished offenders from friends and family. His determination to 
sell “delinquent” slaves was calculated to create tenor in others. He directed 
that one slave be sold to “negro purchasers from Georgia” or some “other 
quarter so distant as never more to be heard of among us.” This removal 
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should appear to the other slaves “as if he were put out of the way by 
death.” 79 

Wilson had the question right: “How could the man who wrote that ‘all 
men are created equal' own slaves?” Wilson in fact never answers his 
question. Instead, he denies the validity of the inquiry: “Thus the question 
of why Jefferson didn't free his slaves only serves to illustrate how presen- 
tism involves us in mistaken assumptions about historical conditions—in 
this case that an eighteenth-century slaveholder wanting to get out from 
under the moral stigma of slavery and improve the lot of his slaves had only 
to set them free.” 80 However, in the late eighteenth century, thousands of 
Americans set their slaves free, a number of states abolished the institution, 
and nearly every major reformer in America and Europe except Thomas 
Jefferson actively opposed slavery. Thus, historians legitimately ask why 
the Master of Monticello was unable to achieve the same high standards set 
by the Emancipator of Mount Vernon and thousands of other slaveowners. 

As discussed in Chapter 5, during his life Jefferson freed only three 
slaves. The last of these, Harriet Hemings, ran away in 1822, and Jefferson 
apparently thought it easier to emancipate her than chase after her. This was 
hardly the act of a benevolent master. Nor were the manumissions of Robert 
Hemings in 1794 and James Hemings in 1796. A careful examination 
illustrates once again the way historians, both scholarly and popular, have 
refused to come to terms with Jefferson’s dismal record of rarely freeing his 
slaves. 

Jefferson freed Robert Hemings in 1794 only after the slave paid Jeffer¬ 
son sixty pounds, his fair market value, which his future employer, George 
Frederick Stras, advanced. Malone, writing about Robert Hemings, asserted 
that Jefferson freed a slave only when “that individual was prepared for 
freedom in his opinion.” 81 But this was hardly such a case. It was Stras, not 
Jefferson, who believed Robert Hemings was ready to be free. Jefferson 
reluctantly allowed Robert to purchase his own freedom. 82 

In 1796 Jefferson emancipated James Hemings under circumstances that 
do Jefferson little credit. Using this member of the Hemings family as 
another example of Jefferson’s judicious manumission policy, Malone 
writes that while in Philadelphia Jefferson “signed an agreement to free him 
after he had returned to Monticello and stayed there long enough to teach 
somebody else how to cook—presumably in the French manner.” Peterson 
describes the event as a bargain that favored Hemings, who “won his free¬ 
dom upon fulfilling the pledge to teach his art [of cooking] to a worthy 
successor” 83 The successor was his brother Peter. Most of the popular 
biographers repeat this analysis. These descriptions of what happened hide 
the reality of this transaction. 
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James Hemings had lived with Jefferson in France as well as in various 
parts of the North. Hemings was unquestionably free under French law, as 
well as the law of some northern states to which he had been taken. 84 While 
in Philadelphia Hemings apparently asserted this freedom. Jefferson was 
clearly reluctant to let James Hemings go, but in a declaration dated Sep¬ 
tember 15, 1793, Jefferson promised to manumit him. The language of the 
document, which is quoted in Chapter 5, is defensive and apologetic. Jeffer¬ 
son required James Hemings to return to Monticello to train another slave 
in "the art of cookery.” Jefferson pledged to free Hemings only after "this 
previous condition had been performed." 85 

This is not a benevolent manumission. Rather, as 1 argued in Chapter 5, 
this agreement resembles a contract between Jefferson and a suspicious and 
hostile party. It is likely that opponents of slavery in Philadelphia, perhaps 
members of the Pennsylvania Abolition Society, were advising Hemings. 
They might even have offered to help him sue Jefferson. Only in response 
to outside pressure did Jefferson agree to the manumission. He did so 
without grace or acknowledgment that Hemings had served him well for 
many years. 

Like Wilson, Malone argued that freedom was not in the best interest of 
Jefferson's slaves. "To have emancipated the whole body of his slaves, 
depriving himself thereby of his entire labor force and a large part of his 
property while turning them loose in an inhospitable world, would have 
been neither practicable nor kind," he wrote. 86 Malone never considered 
whether Jefferson's slaves would have agreed or whether they would have 
happily accepted freedom and joined their former master in what Malone 
called the “ordeal of liberty.” Moreover, Malone and Wilson ignored the 
examples of hundreds of other southerners—led by George Washington and 
Robert “Councillor" Carter—who voluntarily freed their slaves during the 
nation’s first few decades. 8 ' Was Washington impractical? Was Carter un¬ 
kind? Clearly not. 

The popular biographers arc, as we might expect, even less adept at 
dealing with this issue. Mapp declares that Jefferson “would not free his 
own slaves so long as he lived because the laws of Virginia then exiled 
freed slaves.” 88 This statement is inaccurate, misleading, and begs the ques¬ 
tion. It is inaccurate because under Virginia's manumission law of 1782 
masters could free their slaves and those slaves could remain in the state. 
This act was in force until 1806. 89 Between 1782 and 1806 Jefferson might 
have freed hundreds of people who could have remained in Virginia. More¬ 
over, after 1806, manumitted slaves could have left the state. Mapp implies 
that being "exiled” from Virginia was worse than remaining a slave in the 
Old Dominion. Surely the thousands of slaves who ran away from the South 
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during and after the Revolution disprove that notion. Moreover, Mapp’s 
argument ignores Jefferson's lifelong assertions that emancipation and ex¬ 
patriation had to be combined 

Mapp’s declaration is also misleading because it implies, but of course 
does not say, that he freed them after “he lived.’ 1 Conveniently, Mapp fails 
in his first volume to discuss Jefferson's will or the mere handful of slaves 
he did free. In his second volume Mapp notes that Jefferson used his will to 
manumit “five slaves who had acquired skills that would enable them to 
support themselves.” Mapp fails, however, to discuss the huge number of 
slaves the former president did not free. 90 His summation begs the question 
because had Jefferson wanted to free his slaves, he had numerous opportu¬ 
nities throughout his life to do so. He might have allowed his male slaves to 
enlist in the Revolutionary armies. He took slaves to Paris and Philadelphia 
but carefully avoided freeing them in either place He might easily have 
sent his slaves to a number of other free jurisdictions in his lifetime. Not 
only did he not do so, but he discouraged others from doing so as well. 91 

If Mapp is misleading, Randall distorts the record beyond all recognition 
in what appears to be a clumsy effort to protect Jefferson's image. In a 
paragraph that begins with a discussion of Christmas 1789, Randall writes: 
“Over the next few years. Jefferson was to begin to emancipate these de¬ 
voted slaves, one at a time: Sally Hemings’s brother Robert first, then 
James Hemings. He evidently had decided that the time was not ripe to 
openly defy the slave system all around him and reopen the debate over 
emancipation at a time when the new government was so unstable.” 92 

It is hard to imagine whom or what Randall is writing about. Jefferson 
manumitted Robert Hemings in 1794 and James in 1796. He freed no other 
slaves until the 1820s. Thus, the “devoted slaves, one at a time” turn out to 
be only two. It is even harder to imagine what any of these actions had to do 
with “defying] the slave system," “reopcn[ing] the debate over emancipa¬ 
tion," or the “new government." Private manumission had been legal in 
Virginia since 1782, and others in the commonwealth were in fact discuss¬ 
ing abolition. Indeed, at this time white opponents of slavery in Virginia 
were active and open. Finally, in 1789 the “new government" was the 
national government; but manumission was strictly a state issue with no 
federal implications at all, and the Virginia government was certainly stable 
at this time. 

In his final comments on James Hemings, Randall provides more misin¬ 
formation, distorting the account in an attempt to put Jefferson's failure to 
manumit his slaves in a better light. Following the lead of Malone, Randall 
writes that Jefferson “considered it irresponsible, indeed cruel, to turn loose 
his slaves until they were self-sufficient and prepared to remain free." He 




160 CHAPTER SIX 


then misrepresents the talc of James Hemings to support this contention, 
writing that Jefferson “had freed his favorite chef, James Hemings, who 
then drifted from job to job, became an alcoholic, begged to be allowed to 
return to Monticello, and finally committed suicide/’ 3 The real story is 
much more complex, although certainly tragic. 

James Hemings had wanted to remain in Philadelphia in 1793, but Jeffer¬ 
son compelled him to return to Monticello, where he was required to teach 
his brother Peter to cook in the French style. In 1796 Jefferson finally 
emancipated James Hemings. Hemings had gained his own freedom by 
helping to rivet the chains of bondage more firmly on his brother. After his 
manumission James Hemings returned to Philadelphia but found it difficult 
to recreate the life he had built three years earlier before his forced removal 
to Monticello. He returned to France, came back to America, and wanted to 
go to Spain, but he could not afford the passage. In 1801 the newly elected 
president asked Hemings to come to Washington as his cook, but Hemings 
absolutely refused to work for his former master. Contrary to Randall's 
account, it was Jefferson who had asked Hemings to come to Washington 
with him; it was Hemings who refused the offer. James Hemings had not 
“begged” to return to Monticello, and if he had wanted to remain there as 
Jefferson's servant, he could have. Jefferson had freed Hemings under pro¬ 
test, giving him the awful choice between remaining with his family and 
having his freedom. Jefferson had always been willing to help Hemings if 
Hemings returned to a subordinate position under Jefferson. 

In 1801 James Hemings did spend about six weeks at Monticello, where 
most of his family lived. Depressed and something of an alcoholic, he 
committed suicide later that year. 94 

This is surely a tragic tale. We can only wonder how the story would 
have turned out if Jefferson had freed Hemings in France, or in 1793 in 
Philadelphia, where he had a solid community and network of friends. We 
can also wonder how Hemings would have fared if his family had also 
gained its freedom in 1796, so that he could have faced the world with the 
support of his relatives. We can never know what psychological burden 
Hemings bore by having to teach his brother to be Jefferson's cook, thus 
ensuring that the Master of Monticello would never free him. We only 
know that in the end the result was devastating. 

Malone, Wilson, Mapp, and Randall might have compared Jefferson to 
his young and idealistic neighbor Edward Coles, who took ail of his slaves 
to Illinois and freed them. Similarly, they might have looked at Robert 
Carter. In the 1790s—when Jefferson was marketing his slaves to pay for his 
supply of paintings, books, Bordeaux, and other luxuries—“Councillor” Carter 
manumitted more than 500 slaves, providing them with land and housing. 95 
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Malone’s statement that when Jefferson “freed a particular slave, that 
individual was prepared for freedom in his opinion, and had a good place 
to go to” implies that Jefferson granted manumissions with some fre¬ 
quency, and voluntarily, which was clearly not the case. 96 Another biogra¬ 
pher wrote that at his death Jefferson emancipated “his ablest and most 
faithful slaves. 1 ’ 97 These scholars are rather vague, however, on just how 
many “able” or “faithful” slaves were actually freed during Jefferson’s life 
or at his death. This fuzziness is not surprising because the numbers arc so 
embarrassingly small. These authors fail to note that of some 200 slaves, 
only five—all male members of the Hcmings family—seem to have been 
“able and faithful” enough to deserve freedom through Jefferson’s will. As 
I noted in Chapter 5, it would almost be better for Jefferson’s reputation if 
he had freed none of his slaves in his will—then at least we might plausi¬ 
bly argue he was consistently opposed to manumission or that he forgot. 
The small number of slaves Jefferson emancipated in his will contrasts 
with other Virginians, like Washington, Jonathan Pleasants and his two 
sons John and Robert, Jefferson's kinsman John Randolph of Roanoke, 
and less well known people like Joseph Mayo, who bequeathed freedom to 
some 150 slaves, and Herbert Elder of Petersburg, who emancipated thir¬ 
teen slaves. 98 

Wilson and other scholars maintain that Jefferson could not free his 
slaves because of “the tangle of legal restrictions and other obstacles faced 
by the eighteenth-century Virginia slaveholder who might have wished 
freedom for his slaves.” This is utter nonsense. In 1782 Virginia passed a 
law allowing manumitted slaves to stay in the state. Until the legislature 
amended it in 1806, this law allowed a master to free healthy, adult slaves 
without any restrictions. The same legislation allowed for the manumission 
of children, superannuated slaves, and those who lacked a “sound mind and 
body,” provided that they were “supported and maintained by the person so 
liberating them.” 99 This was not a “tangle of legal restrictions” but a 
straightforward law allowing owners to free slaves and allowing those for¬ 
mer slaves to remain in the commonwealth. Over the twenty-three years 
that this law was in effect, Jefferson could have freed virtually all of his 
slaves. If he had emancipated only the adult, able-bodied ones, he could 
have gradually extricated himself from his status as a master. Furthermore, 
he could have allowed those slaves to remain in Virginia, perhaps working 
for wages on his lands. 

After 1806, masters could still free their slaves, but the former bonds- 
pcoplc had to leave the state within twelve months 100 Moreover, for most 
of Jefferson’s adult life, there were no restrictions on freeing slaves in 
Pennsylvania, New York, and all of New England. Later in his life Jeffer- 
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son had the option of sending his manumitted slaves to Liberia. Hundreds, 
even thousands, of Jefferson's fellow Virginians took advantage of the 1782 
law, the openness of neighboring jurisdictions, or the American Coloniza¬ 
tion Society to free their slaves. That Jefferson failed to do so is not a 
function of the laws of Virginia but rather of his own hatred of free blacks, 
his utter inability to understand the humanity of his slaves, and his unre¬ 
strained spending habits. 

Jefferson and the Problem of Race 

Most defenders of the faith simply do not want to face Jefferson’s racial 
views. Douglas Wilson, for example, says Jefferson cannot be blamed for 
“doubting the possibility of integration" because most other Americans 
could not envision it cither. 101 He quotes from Notes on the State of Vir¬ 
ginia to argue that Jefferson’s reasons for opposing an integrated society 
“are the same reasons often cited by black separatists”: “ ‘[d]eep rooted 
prejudices entertained by the whites; ten thousand recollections, by the 
blacks, of the injuries they have sustained; new provocations; [and] the real 
distinctions which nature has made.’ " Wilson simply ignores Jefferson’s 
cruder comments that blacks were “inferior to the whites in the endowments 
of body and mind," that they had a “disagreeable odour." and that black 
women might mate with the “Oran-ootan." He ignores Jefferson’s pseudo¬ 
scientific observations on the color of the blood of blacks and his absurd 
assertions that they need “less sleep" than whites, although Jefferson noted 
a few sentences later “their disposition to sleep when abstracted from their 
diversions, and unemployed in labour” Jefferson’s explanation for this 
characteristic reveals his true views of blacks: “An animal whose body is at 
rest, and who does not reflect, must be disposed to sleep of course." For 
Jefferson, blacks were barely human; they were members of an animal-like 
species that lacked “forethought,” that “participatcfd] more of sensation 
than reflection." who were “in reason much inferior” and “in imagination 
dull, tasteless, and anomalous." Unlike true humans beings, they lacked 
the “tender delicate mixture of sentiment and sensation." 102 

This view of blacks was not merely theoretical. One of the great human 
tragedies of Jefferson’s relationship to slavery occurred when he died and 
manumitted his slave Joseph Fossctt. Revealing his total inability to sec 
slaves as people with human feelings, Jefferson did not free Fossctf s wife 
and eight children, who were subsequently auctioned off “to at least four 
different bidders." 103 It might be seen as a perverse kind of cruelty to free 
Fossett but not his family. But Jefferson believed that blacks lacked the 
ability to love the way white people did. “They are more ardent after their 
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female,” he had written in Notes on Virginia, “but love seems with them to 
be more an eager desire, than a tender delicate mixture of sentiment and 
sensation. Their griefs arc transient." If Jefferson thought about his action at 
all, he doubtless concluded that Fossett would get over the loss of his 
wife and children and they over the loss of Fossett. “Their griefs,” after all, 
were “transient.” 104 

In Notes on Virginia Jefferson wrote that blacks were not equal to whites 
in musical ability. Mapp attempted to explain away this absurd statement: 
“Jefferson had not had the opportunity to hear the composition of W. C. 
Handy, Scott Joplin, or Duke Ellington.” Similarly, Wilson suggests that 
had Jefferson “lived long enough to meet the ex-slave Frederick Douglass 
or hear the searing eloquence of his oratory, he would have recognized 
intellectual gifts in a black man that were superior to those of most 
whites.” 105 

Neither Mapp nor Wilson reveals what kind of Ouija board he used to 
contact Jefferson to ascertain these facts. We do know, however, that Jeffer¬ 
son privately rejected evidence of black accomplishment, even when others 
of his generation applauded it. Moreover, although slaves provided for his 
every need at Monticello, he could not see their talents, skills, or intellectual 
abilities. A comparison of Jefferson with Franklin and Washington as well 
as an examination of Jefferson’s private views of the black poet Phyllis 
Wheatley and the black mathematician Benjamin Banneker illustrate this 
point. 

Jefferson and Franklin were colleagues on the committee that drafted the 
Declaration of Independence, and both served in the new nation’s diplo¬ 
matic corps. Both were philosophers, inventors, and scientists. Both owned 
slaves, although Franklin’s holdings were negligible compared to Jeffer¬ 
son’s, and Franklin manumitted his slaves during his lifetime. 

On the significance of race, they differed. As early as the 1770s Franklin 
asserted that Pennsylvania’s free blacks were “improvident and poor,” but, 
unlike JefTerson, he did not attribute their condition to race. Rather, Frank¬ 
lin thought their position was a result of their lack of education. “They arc 
not,” he wrote, “deficient in natural understanding.” Jefferson, however, 
believed that in ability to “reason” blacks were “much inferior” to 
whites. 106 As early as 1758 Franklin had proposed a school for free blacks. 
At the end of his life, this former slaveowner was president of the Pennsyl¬ 
vania Abolition Society. Jefferson, in contrast, opposed both emancipation 
and black education. He doubted blacks were capable of understanding 
higher mathematics and asserted they were incapable of producing poetry 
or music. He believed that even those who had “been liberally educated” 
were unchanged by the experience. 10 ' 
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A comparison with Washington underscores how out of step Jefferson 
was with the leaders of his era on black equality. As early as 1774 Wash¬ 
ington argued that “custom and use” made blacks “tame and abject slaves.” 
He understood that slavery, not some innate characteristic of race, made 
blacks seem less than equal to whites. On his own plantations he proved 
this conclusion to be so. By 1789 all five of his farms had black over¬ 
seers. 108 

It would be presentist to expect Jefferson to have had the same racial 
views as enlightened, educated Americans have today. But it is not presen¬ 
tist to think that Jefferson should have been able to join Washington, Frank¬ 
lin, and many of his European friends who attributed the condition of blacks 
—slave and free—to social factors rather than to race. 

An examination of Jefferson's responses to evidence about the abilities 
of blacks underscores his racism. In his Notes Jefferson denied the intellec¬ 
tual abilities of blacks. “Religion, indeed, has produced a Phyllis Whately 
[sic]\ but it could not produce a poet.” Yet Voltaire praised her poetry, as 
did Washington; the Boston Gazette applauded her “extraordinary Poetical 
Genius,” and a volume of her poems “went through five editions before 
1800.” 109 

In 1791 Benjamin Banneker sent Jefferson a draft of his almanac. In a 
perfunctory one-paragraph thank-you letter, Jefferson declared that “no 
body wishes more than I do to see such proofs as you exhibit, that nature 
has given our black brethren, talents equal to those of other colours of men, 
and that the appearance of a want of them is owing to the degraded condi¬ 
tion of their existence in Africa and America.” 110 

Nearly two decades later Jefferson received from Bishop Henri Gregoire 
of Paris his volume Literature of Negroes. The bishop had written this book 
to prove the equality of blacks. Jefferson responded with a short, one-para¬ 
graph letter, thanking the bishop for his book and telling him what he 
probably wanted to hear. Jefferson praised the "hopeful advances” blacks 
were “making toward their re-establishment on an equal footing with the 
other colors of the human family ” Jefferson then declared his hope “to see 
a complete refutation of the doubts” on black intelligence he had expressed 
in the Notes on Virginia . 111 

These two letters suggest that Jefferson, at least in private, believed in 
racial equality. They are the best available evidence to support the heroic 
image of Jefferson as a racial egalitarian. Both letters are reprinted in the 
three most commonly available collections of his writings. The Life and 
Selected Writings of Thomas Jefferson, edited by Adrienne Koch and Wil¬ 
liam Pcden, Merrill D. Peterson's Portable Jefferson , and the Library of 
America volume, Thomas Jefferson: Writings, which Peterson also edited. 
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In Portable Jefferson Peterson titles the Banneker letter “Homage to a 
Black Man/’ while in the Library of America volume the letter is titled 
“Hope for ‘Our Black Brethren.' " 

None of these volumes, however, contains a letter Jefferson wrote nine 
months after he wrote Bishop Gregoire. In this letter, to Joel Barlow, his 
longtime friend and political ally, Jefferson expressed his true view of the 
bishop and his project to prove the intellectual capacities of blacks and his 
real views of Bannckcr's abilities. Jefferson told Barlow, 

I believe him [Bishop Gregoire] a very good man, with imagination enough 
to declaim eloquently, but without judgment to decide. He wrote to me also 
on doubts I had expressed five or six and twenty years ago, in the Notes of 
Virginia, as to the grade of understanding of the negroes, and he sent me his 
book on the literature of the negroes. His credulity has made him gather up 
every story he could find of men of color (without distinguishing whether 
black, or of what degree mixture,) however slight the mention or light the 
authority on which they are quoted. The whole do not amount, in point of 
evidence, to what we know ourselves of Banneker We know he had spheri¬ 
cal trigonometry enough to make almanacs, but not without suspicion of aid 
from Ellicot, who was his neighbor and friend, and never missed an opportu¬ 
nity of puffing him. 1 have a long letter from Banneker, which shows him to 
have had a mind of very common stature indeed. As to Bishop Gregoire, I 
wrote him, as you have done, a soft answer 112 

In sum, Jefferson's views on race are embarrassing, not just by the 
standards of our age but by the standards of his own age. Thus, when 
corresponding with people of different views, Jefferson purposely misled 
them as to his true beliefs about race. He gave them “a soft answer." 

Tragically, Jefferson’s pseudoscientific proclamations helped foster the 
subsequent development of proslavery science, which led to scientific rac¬ 
ism. Jefferson helped invent racism as an intellectually credible viewpoint. 
As Winthrop Jordan noted, Jefferson’s statements about race “constituted, 
for all its qualifications, the most intense, extensive, and extreme formulation 
of anti-Negro thought* offered by any American in the thirty years after the 
Revolution." 113 The very importance of Jefferson to the founding era—and 
the power that Peterson calls the “symbol" of Jefferson—helped make racism 
respectable in antebellum America. Racism might have developed without 
his support for it in the Notes, but it is nevertheless a legacy of Jefferson. 

Distorting the Record to Preserve the Image 

The protectors of Jefferson's image have usually relied on interpretations of 
events, letters, and writings to shape Jefferson into a properly enlightened 
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opponent of slavery. Thus, as 1 noted above, scholars have been quick to 
reprint Jefferson’s letters to Banneker and Bishop Gregoire but have ig¬ 
nored his letter to Joel Barlow. On at least one significant occasion, editors 
of his works consciously excised part of a letter because it undermined their 
concept of who Jefferson was. In 1944 Koch and Pcden published the first 
popularly available edition of Jefferson’s papers. Most of the correspon¬ 
dence in their book was reprinted in full. One important exception is 
Jefferson’s famous letter to Edward Coles. 114 

Coles, a neighbor of Jefferson and a cousin of Patrick Henry, Dolly 
Payne, and (through Payne’s marriage) James Madison, had grown up on 
the mother’s milk of liberty in the shadow of Monticello. Jeffersonian no¬ 
tions of natural rights, life, liberty, and equality were second nature to him. 
He had gone to Jefferson’s alma mater, read Notes on the State of Virginia, 
and accepted at face value Jefferson’s literary attacks on slavery. By the 
time he left college, Coles was a committed opponent of slavery. When 
Coles inherited slaves from his father in 1807, he decided that he would free 
them as soon as possible. Before he could act on his views, Coles became 
the private secretary to President Madison. He decided to manumit his 
slaves in the Northwest Territory when the War of 1812 ended. 115 

In July 1814 the twenty-eight-year-old Coles wrote the Sage of Monti¬ 
cello, asking for his support and encouragement. Coles praised the former 
president for his known philosophical opposition to slavery and asked Jef¬ 
ferson to help devise a plan to bring about an end to slavery in Virginia. 
Perhaps because of his longtime close contact with Madison, Coles seemed 
instinctively to anticipate Jefferson’s likely arguments against endorsing an 
emancipation scheme. Coles pointed out that Jefferson was a "'revered fa¬ 
ther” of the nation and thus had great credibility. Jefferson also had “carried 
. . . into the shades of old age and retirement” the “confidence and love” of 
the American people. Thus, no one was better equipped to attack slavery 
than this aged hero of the Revolution. 116 

Coles seemed to understand that Jefferson had always claimed he could 
not propose abolition because it might fail. But by 1814 Jefferson was 
safely in retirement. So Coles told the ex-president that he “hopc[d] the fear 
of failing, at this time, will have no influence in preventing you from 
employing your pen to eradicate this most degrading feature of British 
Colonial policy.” 117 Appealing to Jefferson’s sense of history, 118 Coles told 
Jefferson that if his attempt failed now, “at some future day your memory 
will be consecrated by a grateful posterity.” 119 Coles also hoped Jefferson 
would endorse his plan to take his slaves out of Virginia to a place where he 
could free them. 

In the first half of his response, Jefferson praised Coles, who represented 
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the future generation that Jefferson always said would bring an end to 
slavery. He reiterated this belief to Coles: “I had always hoped that the 
younger generation . . . would have sympathized with oppression wherever 
found, and proved their love of liberty beyond their own share of it." 
Coles’s letter was a "welcome voice" from this group and made Jefferson 
think "the hour of emancipation is advancing, in the march of time." 120 In 
their volume Koch and Peden ended the letter here. Concluding the letter at 
this point left the reader with the impression that Jefferson favored and 
endorsed what Coles was doing. 

The deleted material—more than half of the original letter—contains an 
attack on the Haitian revolution, arguments against miscegenation, racist 
comments about blacks, and Jefferson's advice to Coles not to emancipate 
his slaves. Jefferson counseled his neighbor against manumission because 
slaves "of this color wc know" were "as incapable as children of taking care 
of themselves." Emancipated slaves were "pests in society by their idleness, 
and the depredations to which this leads them.” Jefferson further feared 
their "amalgamation with the other color." He could not endorse the plan 
Coles laid out. Instead of proposing an emancipation program, as Coles 
urged, Jefferson urged Coles to "softly" advocate change "through the me¬ 
dium of writing and conversation." Finally, he bcscechcd his idealistic 
neighbor to continue to care for his slaves. "I hope my dear sir,” the author 
of the Declaration of Independence wrote, "you will reconcile yourself to 
your country and its unfortunate condition." 121 

It is possible that Koch and Peden self-consciously saw themselves as 
protecting an image of Jefferson consistent with the wartime goals of 
America's opposition to fascism. 122 More likely, they deleted the portion of 
the letter because it did not comport with their understanding of how Jeffer¬ 
son must have been. They had a notion of who Jefferson really was, and 
they simply rejected other evidence. 

That is the problem for most Jefferson scholars. They have created a 
mythical man—someone who in Peterson's words went up to Mount Olym¬ 
pus. 123 They have further burdened him with an image that carries with it 
our conception of the United States. Two and a half centuries after his birth, 
it is time to look at Jefferson for what he was: a person with virtues and 
faults. His greatest failing lay in his inability to join the best of his genera¬ 
tion in fighting slavery and in working instead to prevent any significant 
change in America's racial status quo. When wc understand that about him, 
wc can better understand something about ourselves and our country's past. 
Wc can then have a greater appreciation for Jefferson's many virtues and 
the power of his ideas because we will see them in the context of his own 
humanity. 
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86. Farrand, Records. 2: 443 James Hutson found a draft of the fugitive slave clause 
in the Pierce Butler papers that is not in Butler's handwriting and concluded that this 
unknown “author would seem to challenge Butler for the dubious honor of being the 
father of the fugitive slave clause” (“Pierce Butler’s Records of the Federal Constitu¬ 
tional Convention." Quarterly Journal of the Library' of Congress 37 [1980]: 64, quote 
at 68). The draft of the bill is reprinted in Hutson. Supplement. 246. Butler was not one 
of the great minds of the Convention, and it is certainly likely that he collaborated in 
drafting the provision with someone else, especially Charles Pinckney. It seems clear, 
however, that Butler was the delegate who actually introduced, and pushed for, the 
fugitive slave provision at the Convention. In any event, the idea for the fugitive slave 
clause probably came from the Northwest Ordinance, which the Congress, silting in 
New York, had passed in July. The Ordinance contained the first national fugitive slave 
provision This topic is discussed in Chapter 2 

87. Farrand, Records. 2: 449 

88. Ibid , 449—452 Luther Martin, The Genuine Information Delivered to the 
Legislature of the State of Maryland Relative to the Proceedings of the General Conven¬ 
tion Lately Held at Philadelphia, in Herbert J. Storing, ed , The Complete Anti-Federal¬ 
ist (Chicago. 1981), 2: 60-61. Martin, who later opposed the Constitution, made this 
point in his letter to the Maryland ratifying convention. He had been on the committee 
that drafted the compromise over commerce and the slave trade 

89. Farrand. Records. 2: 451-453. Other scholars have noted this compromise as 
well, but most have done so approvingly. Charles Warren believed that slavery was 
relatively insignificant in the making of the Constitution Arguing that the morality of 
the slave trade was unimportant, he wrote that “historians have underestimated the 
importance of the concession made on commerce by the South.” He approvingly quoted 
George Ticknor Curtis: “The just and candid voice of History has also to thank the 
Southern statesmen who consented to this arrangement for having clothed a majority of 
the two Houses with a full commercial power"; Warren. The Making of the Constitution, 
585. 585 n, quoting Curtis. History of (he Origin. Formation, and Adoption of the 
Constitution of the United States (Boston, 1854-58). 2: 306-307. Curtis was a northern 
ally of the South—a doughface in the language of antebellum America—and his history 
clearly reflected his political biases. Warren's analysis follows Max Farrand. “Compro¬ 
mises of the Constitution.” in Annual Report of the American Historical Association for 
the Year 190S (Washington, DC.. 1904). I: 73-84 Lynd discusses (his historiography 
in “The Abolitionist Critique." in Lynd, Class Conflict. Slavery . and the United States 
Constitution. 

90. Farrand. Records. 2: 453-454. 

91. William W Frechling, “The Founding Fathers and Slavery.” American Histori¬ 
cal Review 77 (1972): 81. quote at 84. 

92. Frechling has recently reiterated his position, calling mine “cynical.” Frechling 
“bclieve[s the] Carolinians meant their ultimatum—and that a majority of the delegates 
so believed." William W. Freehling. The Road to Disunion: Secessionists at Bay. 1776- 
1854 (New York. 1990), 584. n. 30. However, Frechling seems to hedge a little by also 
noting that Jefferson was “not present to cave in when South Carolina threatened not to 
join the Union if the Constitutional Convention of 1787 empowered Congress to end the 
African slave trade immediately'*; ibid., 135 It strikes me that “cave in” is much more 
on the mark and implies that there might have been greater room for tough negotiation 
or actual opposition to this position 

93. Maltz, “Slavery, Federalism, and the Structure of the Constitution." 469, 

94. Ibid 

95. Farrand. Records. 2: 371, 373; Frechling. "The Founding Fathers," 84. 
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96. Farrand, Records. 2: 466-^67. 

97 For example, in a vote to limit the president's treaty power. Maryland. South 
Carolina, and Georgia voted yes. and the other states present voted no (ibid.. 541). 

98 Ibid., 537-538. 541 542, 543. On August 31 Mason had declared “that he 
would sooner chop off his right hand than put it to the Constitution 1 ' (ihid , 479). 
Ultimately, he refused to sign the Constitution. On September !2 Mason would use 
sectional arguments in an attempt to create a stronger prohibition on stales levying an 
export tax (ibid., 588-589, 631). 

99 Ibid , 559-561. 

100. Ibid., 623-627 

101. Ibid., 601-602, 628 (brackets in Farrand); there is no indication who requested 
this change. A similar change of wording was made in the three-fifths clause at the 
suggestion of Edmund Randolph, changing the word “servitude” to “service" for de¬ 
scribing indentured whites. Randolph argued that the original term, “being thought to 
express the condition of slaves." would be inappropriate, whereas the new term de¬ 
scribed “the obligations of free persons” (ibid.. 607). There was also a little more 
discussion about the amendment clause as it affected the slave trade, but nothing re¬ 
sulted from this (ibid., 629). 

102 Ibid., 443. 

103. Elliot, Debates. 4: 286. 

104. Farrand, Records. 2: 633, 640. 

105. “Letters from a Countryman from Dutchess County” (letter of January 22, 
1788), in Storing, The Complete Anti-Federalist. 6: 62; Elliot, Debates. 2: 203. “Essays 
by Republicus” (essay of March 12, 1788), in Storing, Complete Anti-Federalist. 5: 169. 

106 Consider Arms, Malichi Maynard, and Samuel Field, “Reasons for Dissent,” in 
Storing. Complete Ami-Federalist. 4: 262-263. 

Chapter Two. Slavery and the Northwest Ordinance: 

A Study in Ambiguity 

I Northwest Ordinance, Art. VI 

2. Salmon P. Chase, ed., The Statutes of Ohio and oj the Northwestern Territory , 3 
vols. (Cincinnati 1833-35), 1, 18; Edward Coles, History of the Ordtnance of 1787 
(Philadelphia, 1856), 32-33; Lincoln's speech at Indianapolis. September 19, 1859, in 
Roy P. Basler, ed., The Collected Works of Abraham Lincoln. 9 vols. (New Brunswick. 
N J . 1953- 55), 3: 466. Peter S. Onuf, “From Constitution to Higher Law: The Reinter¬ 
pretation of the Northwest Ordinance," Ohio History 94 (Winter-Spring 1985); 5-7. 
31-33, discusses nineteenth-century views of the Ordinance. For post-Civil War inter¬ 
pretations of the Ordinance, see B. A. Hinsdale, The Old Northwest (New York. 1888), 
263, 273; W r agcr Swayne, The Ordinance of 1787 and (he War of 1861 (New York. 
[1892?]); and William Frederick Poole, The Ordinance of 1787. and Dr. Manasseh 
Cutler as an Agent m Its Formation (Cambridge, Mass. 1876). During the Missouri 
Compromise debates, southerners denied that the Ordinance could prevent any state, 
after admission to the Union, from adopting slavery. Glover Moore, The Missouri Con¬ 
troversy, 1819 1821 (Lexington, Ky., 1953), 121 122. 

Robert McCollcy, Slavery and Jeffersonian Virginia, 2d ed (Urbana, III.. 1973). 181. 
suggests that economic factors, not the Ordinance, ultimately doomed slavery in the 
Northwest He argues that “[wjhat prevented the slavcholding planters from dominating 
Illinois, and possibly even Indiana, was, of all things, cotton ” This is persuasive as a 
partial explanation of why slavery did not expand into Illinois. But political factors. 
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described in Chapter 3 of this volume, were crucial in preventing Illinois from legalizing 
slavery in the I 820s. 

3. U B Phillips, American Negro Slavery (New York, 1918), 128. For nineteenth- 
century analyses, see George Bancroft, History of the United States of America, from the 
Discovery of the Continent. 6 vols (New York, 1883-85), 6: 290; J P Dunn Jr, 
Indiana A Redemption from Slavery' (Boston, 1900), 177-218; and Poole, The Ordi¬ 
nance of 1787 Sec also Hinsdale. The Old Northwest. 276-277, who asserts. "No act of 
American legislation has called out more eloquent applause than the Ordinance of 1787 

In one respect it has a proud preeminence over all other acts on the American statute- 
books. It alone is known by the date of its enactment, and not by its subject matter *' 

From World War II until 1986. most scholars ignored the Ordinance in general and 
the slavery provision in particular. In that period no article in either the Journal of 
American History ( JAH) (originally the Mississippi Valley Historical Review) or the 
William and Mary Quarterly (WMQ ) focused on the Ordinance. The indexes of these 
two journals find the Ordinance in only seven articles in the JAH and only three in the 
WMQ during this period. The slavery provision is discussed in passing in only one 
article; William Cohen. “Thomas Jefferson and the Problem of Slavery," JAH 56 (1969): 
511 William W. Freehling, "The Founding Fathers and Slavery/' American Historical 
Review 77 (1972): 87-89, presents a glowing account of the image of the founders, 
which mentions Article VI of the Ordinance but does not analyze it. Robert F Berkhofer 
Jr., “Jefferson, the Ordinance of 1784, and the Origins of the American Territorial 
System/* WMQ 29 (1972): 231-262 briefly mentions JefTerson's attempt to prohibit 
slavery in the national territories in 1784 but does not discuss the Ordinance of 1787. 
Jack Ericson Eblen, The First and Second United States Empires Governors and Terri¬ 
torial Government , 1784—1912 (Pittsburgh, 1968) and Peter S. Onuf, The Origins of the 
Federal Republic Jurisdictional Controversies in the United States. 1775-1787 (Phila¬ 
delphia, 1983), say little about the slavery provision. Donald L. Robinson. Slavery in the 
Structure of American Polities, 1765-1820 (New York, 1971) deals at some length with 
Article VI of the Ordinance In his magisterial Problem of Slavery in the Age of Revolu¬ 
tion. 1770-1825 (Ithaca, N.Y., 1975), David Bnon Davis places the Ordinance in the 
larger context of the era The only important article in the two decades before 1986 
devoted to the slavery provision is Staughton Lynd. “The Compromise of 1787,“ re¬ 
printed in Lynd, ed.. Class Conflict. Slavery, and the United Stales Constitution: Ten 
Essays (Indianapolis, 1967), 185-213. 

State historical society journals have shown more interest in the Ordinance See Peter 
S. Onuf, “From Constitution to Higher Law"; Ray A Billington, “The Historians of the 
Northwest Ordinance/’ Journal of the Illinois State Historical Soc iety 40 (1947): 397- 
413; J David Griffin, “Historians and the Sixth Article of the Ordinance of 1787/* Ohio 
Histoty 78 (1969): 252-260; and Phillip R Shrivcr, "America’s Other Bicentennial/' 
Old Northwest 9 (1983) 219-235. During the bicentennial of the Ordinance, a number 
of journal articles and books appeared that dealt with the Ordinance See, for example, 
Frederick D Williams, cd., The Northwest Ordinance: Essays on Its Formulation. Pro¬ 
visions. and Legacy (East Lansing, Mich , 1989); Lloyd Hunter, cd , Pathways to the 
Old Northwest (Indianapolis, 1988); Andrew R. L Cayton and Peter S. Onuf. The 
Midwest and the Nation Rethinking the History of an American Region (Bloomington, 
1990), and the articles in Indiana Magazine of History 84, I (1988). 

4. Staughton Lynd first suggested this analysis in “The Compromise of 1787/* 189- 
200. to explain why southerners supported the slavery prohibition. The clause may also 
have strengthened slavery in the South by preventing competition between the Ohio 
Valley and Virginia or Kentucky This point is discussed in more detail later in Chapter 2. 

5. The Constitutional Convention did not consider a fugitive slave provision until 
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August 28, a month and a half after the Ordinance provided such protection for 
slaveowners. It is likely that the South Carolinians at the Convention who demanded this 
clause got the idea for such a clause from the Ordinance. This is discussed in Chapter I. 

6. David Brion Davis, “The Significance of Excluding Slavery from the Old North¬ 
west in 1787,” Indiana Magazine of History 84. 1 (1988): 75—89. 1 discuss the continua¬ 
tion of slavery m the territory in Chapter 3 in this volume. See also Onuf. “From 
Constitution to Higher Law/' 23-29. 

7. Cases throughout the antebellum period raised the problem that persons 
might be held as slaves in an area where slavery itself was prohibited. See Paul 
Finkclman, An Imperfect Union: Slavery , Federalism, and Comity (Chapel Hill. 
N.C., 1981). The problem of enslavement without the sanction of law persists to this 
day. In United States v Mussry, 726 F 2d 1448 (1984), a federal court m California 
ruled that the coercion necessary to produce slavery need not be physical but could 
be a result of threats, especially if those enslaved were aliens unfamiliar with the 
laws of the United States. In Mussry the court allowed an enslavement prosecution 
to be brought against individuals who had enticed Indonesian aliens to the United 
States, then seized their passports and return airline tickets and told the Indonesians 
that they would suffer terrible penalties if they tried to escape. Such a case 
illustrates the power of a “master” over illiterate minorities, be they Indonesians in 
late-twentieth-century California or “indentured servants” in late-eighteenth- and 
early-ninctcemh-century Indiana and Illinois. 

8. Marchand v Negro Peggy'. 2 Sergeant &. Rawlc (Pa.) 18 (1815) Holding Peggy 
to be a slave. Tilghman declared: “The only just mode of extirpating the small remains 
of slavery in the state, would be by purchasing the slaves at a reasonable price, and 
paying their owners out of the public treasury.” Ibid . 19 In Jarrot (colored man) r. 
Jarrot, 2 Gilman (III.) I (1845), the Illinois Supreme Court held that the descendants of 
slaves owned by the original settlers, bom after Illinois statehood, were free Signifi¬ 
cantly. the Illinois court used the year of statehood. 1818, and not the year of the 
Ordinance, to determine freedom. 

9 On the problems of slavery and the conflict of laws, see Finkelman, An Imperfect 
Union See also William M Wiecck. The Sources of Antislavery Constitutionalism in 
America. 1760-IR4H (Ithaca, N Y . 1977), 20-39. For discussions of slavery in the 
North, see arguments of counsel in Commonwealth v Aves, 18 Pickering (Mass.) 193 
(1836), and Lemmon v The People. 20 New York 562 (1860). 

10. Northwest Ordinance. An VI. 

11. Ibid , Sec. 14 

12. Journals of the Continental Congress. I774-I7H9. 34 vols. (Washington, DC , 
1904—37), 32: 281-283. 292. 313-320, 333—334 The only dissenting vote in Congress 
came from Abraham Yates of New York 

13. The ninctccnth-ccntury historians cited above sought to determine who deserved 
the credit for the Ordinance in general and Article VI in particular Ducking the issue 
altogether, George Bancroft wrote: “Thomas Jefferson first summoned Congress to 
prohibit slavery in all the territory of the United States: Rufus King lifted lip the measure 
when it lay almost lifeless on the ground . . . a congress . headed by William Grayson, 
supported by Richard Henry Lee. and using Nathan Dane as scribe, carried the measure 
to the goal.” History of the United States. 6: 290. 

14 Lynd, “Compromise of 1787,” 199; Onuf, Origins of the Federal Republic . 
169-171. Lynd also argues that the South was anxious to pass the Ordinance so that the 
American side of the Mississippi River would be quickly settled Such a settlement 
would strengthen America’s hand in negotiations with the Spanish for access to New 
Orleans. This would explain why southerners were anxious to have some bill for organ- 
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izing the terrilory but docs not explain why southerners should have been willing to give 
up slavery in the area. 

15. William Grayson to James Monroe, August 8, 1787, in Edmund C Burnett, cd.. 
Letters of Members of the Continental Congress, 8 vols (Washington, D.C., 1921-36), 
8: 631-633. Grayson’s argument suggests that Deep South congressmen may have 
supported Article XI because prohibiting slavery in the Northwest would lower the price 
of slaves in the Southeast and Southwest, whereas Upper South congressmen supported 
the Ordinance to avoid economic competition from north of the Ohio River. See also 
Peter Force, “The Ordinance of 1787, and Its History,” in William Henry Smith, ed., The 
St, Clair Papers The Life and Public Services of Arthur St Clair. 2 vols. (Cincinnati, 
1882), 2: 611-612 

16. Richard Henry Lee to Francis Lightfoot Lee, July 14, 1787, in Burnett, Letters of 
Members. 6: 619-620; Richard Henry Lee to George Washington. July 15, 1787, in 
ibid , 620. Poole, The Ordinance of1787. 27. 26 

17. Poole, The Ordinance of 1787. 29; Journals of the Continental Congress. 32: 
343 Eblcn. First and Second United States Empires. 43 n., denies that Cutler could have 
had any effect on the Ordinance because “it is clear that by the time Cutler arrived in 
New York in 1787, there was nothing really new to be offered ” But Article VI, contain¬ 
ing (he slavery prohibition and the quite new fugitive slave provision, was in faci added 
to the Ordinance after Cutler left New York Eblen is also confused about when Cutler 
appeared in New York He states that Cutler anived in New York on May 9 (p. 37) and 
predicates his analysis accordingly. Cutler, however, did not come to New York until 
July 6. William Parker Cutler and Julia Perkins Cutler, Life . Journal and Correspon¬ 
dence of Rev Manasseh Cutler. LL.D.. 2 vols. (Cincinnati, 1888), 1: 343-344. 

18 Cutler’s son Ephraim recalled after his father's death that Manasseh Cutler had 
personally claimed to be the author of the slavery prohibition. Cutler and Cutler, Life. 
Journal and Correspondence of Rev Manasseh Cutler, I: 343-344 This claim, or the 
memory of it by his descendants, may be an example of the filiopictism common in the 
nineteenth century among the descendants of the Revolutionary-era patriots. Cutler him¬ 
self left no written documentation to support his claim of authorship. Cutler s presence 
at the Congress is ambiguous. He arrived on July 6, wrote down some suggestions for 
amendments to the pending bill, and left on the 10th On the I Ith, after Cutler had left 
New York, the bill, as read to the Congress, did not include the antislavery amendments. 
Not until the 13th, when (he bill had its third and final reading, did Nathan Dane 
introduce the slavery prohibition in Congress. See also Edmund Cody Burnett, The 
Continental Congress (New York, 1941), 685. On July 19, when Cutler saw the final 
bill as passed, he noted in his diary that all hut one of his suggestions had been accepted 
At no time, however, did Culler indicate in writing what those suggestions were; Cutler 
and Cutler, Life. Journals and Correspondence of Rev Manasseh Cutler, I: 230, 242, 
293 The reliability of the printed version of Cutler s journals has also been questioned, 
although not on this point. Lee Nathaniel Newcomer, “Manasseh Cutler’s Writings: A 
Note on Editorial Practice,” Mississippi Valley Historical Review 47 (I960): 88-101. 
Jay A Barrett. Evolution of the Ordinance of 1787 (1891; reprint. New York. 1971), 
74—77, argues against Cutler’s antislavery credentials on the basis of subsequent votes in 
the U S. Congress. 

19. Poole, The Ordinance of 1787. 31; Berkhofer. “Jefferson, the Ordinance of 
1784. and the Origins of the American Territorial System”; Onuf, Origins of the Federal 
Republic, ch. 7 

20. Berkhofer, “Jefferson, the Ordinance of 1784, and the Origins of the American 
Territorial System,” discusses the defeat of Jefferson’s prohibition on slavery. William 
Cohen. “Thomas Jefferson and the Problem of Slavery,” 511. Merrill D. Peterson. 



NOTES TO CHAPTER TWO 18! 


Thomas Jefferson and the New Nation (New York, 1970), 283. No one, as far as I know, 
discusses the potential enforcement problems of Jefferson’s proposal in any detail. 

21. Nathan Dane to Rufus King, July 16, 1787, in Burnett, Letters oj Members. 8: 
621-622. This in part may undermine Lynd's theory of concerted effort between the 
Convention and Congress Manasseh Cutler could not have brought news of the slavery 
prohibition to the Convention because he did not find out the exact wording of the 
Ordinance until July 19 Of the sixteen letters written to or from southern congressmen 
in the month following the passage of the Ordinance, only the Grayson letter mentioned 
the slavery provision Ibid., 8: 61<M)39. 

22 For example, in Missouri see Merry v Tiffin and Menard. 1 Mo. 725 (1827); 
Theoteste v Chouteau. 2 Mo. 144 (1829); Nancy v. Trammel. 3 Mo. 306 (1836); Chouteau 
and Keizer v. Hope. 7 Mo. 428 (1842); Chouteau v. Pierre (of Color), 9 Mo. 3 (1845); 
and Charlotte (of Color) v. Chouteau , II Mo. 193 (1847), reargued at 21 Mo. 590 
(1855), 25 Mo. 465 (1857), and 33 Mo 194 (1862). In Illinois the leading case is Jarrot 
(colored man) v. Jarrot. 2 Gilman (III.) I (1845). A number of other Illinois cases 
involved slaves brought into the Illinois territory after 1787 by the French settlers: Boon 
v. Juliet. 1 Scammon 258 (1836); Choisser v Hargrave. I Scammon 317 (1836); and 
Borders v. Borders. 4 Scammon 341 (1843). Apparently a number of cases involving the 
“French" slaves went unreported. Roger D Bridges, cd , “John Mason Peek on Illinois 
Slavery,” Journal of the Illinois State Historical Society 75 (1982): 201. Slaves brought to 
Illinois before 1787 were referred to as “French” slaves even if they were owned by 
Anglo-Americans. 

23. In Dred Scott v. Sandford, 19 Howard (U.S.) 393 (1857), Chief Justice Taney 
would make a similar argument, claiming that Congress could not emancipate slaves 
brought into federal territories Taney’s argument may have been inapplicable for the 
introduction of slavery into a totally unsettled territory. However, it seems somewhat 
more reasonable to apply the concept to slaves already present in a territory at the time 
the federal government extended its jurisdiction over the area, 

24. In State v Hoppess, 2 Western Law Journal 279 (1845), Judge Nathaniel Read 
of the Ohio Supreme Court refused to free a slave whose master voluntarily allowed him 
to leave a boat that was temporarily docked in Cincinnati Read believed that the Ohio 
River and its wharves were open to unrestricted transit for all Americans, including 
masters traveling with their slaves. Finkelman, An Imperfect Union. 167-172. 

25. It is unlikely (hat the congressmen were making a distinction between indentured 
servants and others when they used the term “free inhabitants.” For one thing, inden¬ 
tured servants, like apprentices, were usually considered “free,” even though they might 
be under some sort of long-term contract This is clearly the understanding of the 
Constitution's three-fifths clause (Article 1. Section 2). The Articles of Confederation are 
less clear on this issue. Article IV talks about “the free inhabitants of each of these 
states” and excludes “paupers, vagabonds, and fugitives from justice.” It seems likely 
that this clause included indentured persons as “free inhabitants ” Article IX of the 
Articles of Confederation allocates quotas for military enlistments based on “the number 
of white inhabitants” This certainly included white indentured servants. In a strictly 
legal sense, indentured servants were free persons who voluntarily contracted to serve 
someone for a term of years. As such, they were not in “involuntary servitude.” 

26. “An Ordinance for ascertaining the mode of disposing of Lands in the Western 
Territory,” act of May 20, 1785. Journals of the Continental Congress. 28: 375-381, 
quotation at 378. 

27 Onuf, “From Constitution to Higher Law,” 19 

28. Davis. “The Significance of Excluding Slavery from the Old Northwest,” 86. 

29. “An Act for the Gradual Abolition of Slavery,” Pennsylvania Acts. 1780; “An 
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Act authorizing the manumission of negroes, mulanocs. and others, and for the gradual 
abolition of slavery,” Rhode Island Laws. 1784; “An Act concerning Indian, mulatto, 
and negro servants and slaves,” Connecticut Laws. 17X4 Massachusetts had abolished 
slavery through its constitution and judicial decisions. Emancipation had been a political 
issue in Massachusetts only to the extent that the 1778 Massachusetts Constitution did 
not have a free and equal clause and because it discriminated against blacks. Willi Paul 
Adams. The First American Constitutions Republican Ideology and the Making of State 
Constitutions in the Rewluuonary Era (Chapel Hill, N.C., 1980). 184. 

30. Lynd, “The Compromise of 1787,” 186. The only other obvious victories for 
“liberty” were the constitutional and statutory abolition of slavery in the North (see 
Arthur Zilversmit, The First Emancipation The Abolition of Slavery in the North [Chi¬ 
cago, 1967]) and the Virginia manumission statute of 1782. “An act to authorize manu¬ 
mission of slaves,” I I Hening Statutes of Virginia 39, act of May 1782. For a different 
view, see Freehling. "The Founding Fathers and Slavery.” 

3 I Quoted in Robinson. Slavery in the Structure of American Politics, 80. 

32 While population figures for this period arc unreliable, all evidence indicates that 
nearly all the slaves in the Northwest lived in what would become Indiana and Illinois. 
N Dwight Hanis, The History of Negro Servitude in Illinois (Chicago, 1904); Emma 
Lou Thombrough. The Negro in Indiana: A Study of a Mmorin (Indianapolis, 1957) 

33. See Onuf. Origins oj the Federal Republic. 75-77; William xM. Malloy, ed.. 
Treaties. Conventions. International Acts. Protocols, and Agreements Between the 
United States of America and Other Powers. 1776-1937. 4 vols. (Washington. DC. 
1910-38), I: 586; and "An act to authorize the delegates of this state in congress, to 
convey to the United States, in congress assembled, all the rights of this common¬ 
wealth to the territory north westward of the river Ohio.” 11 Hening, Statutes of 
Virginia 326. 

34 An ex post facto law makes conduct criminal (or changes the punishment or 
penalty for such conduct, or the rules of evidence to prove such conduct) subsequent to 
the conduct. 

35 “Memorial of Barthclcmi Tardiveau, July 8, 1788 ” in Clarence W Alvord, cd , 
Kaskaskia Records. 1778-1790 (Springfield, III., 1909), 485-488. See also Arthur C 
Boggess, The Settlement of Illinois 1778-1830 { 1908, rcpnnt, Freeport N.Y . 1970). 50-53. 

36. "Memorial of Barthclcmi Tardiveau. September 17. 1788,” in Alvord, Kaskaskia 
Records. 491-493. 

37. Technically an ex post facto law applies only to criminal conduct. Since the 
holding of slaves was not made criminal under the Ordinance, Article VI could not be 
considered an ex post facto law. The taking of property by the state or altering the nature 
of property by the stale has never been considered ex post facto legislation. 

38. Major John Hamtramck to General Josiah Hanmar, July 29, August 14, 1789, in 
Alvord, Kaskaskia Records. 506-508, 508-509 

39. Tardiveau to St. Clair, June 30, 1789, in Smith, St. Clair Papers. 2: 117-118. 

40. Ibid . Hamtramck to Harmar, August 14, 1789. in Alvord, Kaskaskia Records . 
508-509. 

41. Journals of the Continental Congress. 34: 540-543, quotation at 541. 

42. Drew McCoy, The Last of the Fathers James Madison and the Republican 
Legacy (Cambridge. 1989). 260-261,268. 

43. Governor Arthur St. Clair to President George Washington, May I, 1790, in 
Carter, Territorial Papers. 2: 244 248, quotation at 248. 

44 “Report of Governor St. Clair to the Secretary of State [Thomas Jefferson],” 
February 10, 1791. in ibid.. 332-337, quotation at 333. 

45 St. C lair to Luke Decker, October 1 I, 1793, in ibid., 3: 415-416. In Groves v. 
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Slaughter, 15 Peters 449 (1841), the U.S. Supreme Court would make a similar analysis 
of a provision of the Mississippi Constitution of 1832, which prohibited the importation 
of slaves as merchandise. The court would assert that this provision could not become 
enforceable without legislative action. 

46 Judge George Turner to Governor St. Clair. June 14. 1794. m Smith. Si Clair 
Papers. 2: 325-326; St. Clair to Turner, December 14, 1794, in ibid.. 2: 330-332. 

47 St. Clair to Wimhrop Sargent, April 28, 1795. in ibid . 2: 340-343; “Inquiry into 
the Official Conduct of a Judge of the Supreme Court of the Northwestern Territory," 
American State Papers: Class X Miscellaneous . 2 vols. (Washington. DC., 1834), 1: 
151-152, 157; Governor St. Clair to W illiam St. Clair, June 3. 1795, in Smith, Si. Clair 
Papers. 2: 372-373. 

48 For a discussion of these petitions, see Chapter 3 in this volume The petitions 
are collected in Jacob Piatt Dunn, “Slavery Petitions and Papers, 41 Indiana Historical 
Society’ Publications (Indianapedis, 1894), 2:443-529. Sec also “Slavery in the Indiana Terri¬ 
tory," No. 222, 9th Cong.. 2d sess . House of Representatives. American State Papers: 
Class X. Miscellaneous. I: 477^478; and “Slavery in the Indiana Territory." No. 222, 10th 
Cong . I si scss.. Senate. American State Papers Class X Miscellaneous. 1: 484—486. 

49. “A Law concerning Servants. Adopted from the Virginia code, and published at 
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